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APPELLANT'S STATEMENT 
OF QUESTIONS PRESENTED 


I. 

Whether in a prosecution for violation of Title 22 - Section 201 of 
the D.C. Code, which makes criminal, disjunctively, the offense of pro¬ 
curing or producing an abortion and the attempt to procure or to produce 
an abortion, it is reversible error for the trial judge to charge the jury 
that they could return a guilty verdict if they found that the accused had 
attempted to procure or produce an abortion where the indictment did not 
charge an attempt and where the evidence did not show an attempt. 

n. 

Assuming it was proper for the trial judge to instruct the jury that 
they could return a guilty verdict, if they believed that the accused had 
attempted to procure or to produce an abortion, is it not reversible error 
for the court in its instruction on attempt, to fail to define the essential 
elements of that offense. 

m. 

Whether in a prosecution for violation of Title 22, Section 201 of 
the D.C. Code, 1951 Ed. Supp. m, it is prejudicial and reversible error 
for the court to admit into evidence testimony that the appellant had an 
agreement with a witness and another person, where the evidence concern¬ 
ing the nature of the agreement was indefinite and the alleged agreement 
was not shown to be related to the offense charged. 
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Georgetown to rest and recuperate where there was no such testimony in 
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V. 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 

No. 13,268 

SCHLEY BROWN, 

Appellant 

v. 

UNITED STATES OF AMERICA, 

Appellee 

APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment of conviction in the court below. 
Appellant was convicted on one count in an indictment charging violation 
of Title 22, Section 201 of the D. C. Code, Supp. HE. Appellant was sen¬ 
tenced to a term of two to eight years in the penitentiary. Notice of Appeal 
was timely filed. This being a final order of the United States District 
Court for the District of Columbia, jurisdiction is vested in this Court. 
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complainant, and her friend, one Arthur Ted Leon. Sylvia Joan Stephen¬ 
son was a twenty year old, unmarried woman. She was a high school 
graduate; and at the time of the alleged offense (September 1, 1955) was 
unemployed, though from June 30, 1955, to August 19, 1955, she had been 
employed by the Donnelly Corporation in Washington, D. C. Arthur Ted 
Leon was a young man in his late 20’s who had been divorced. At the time 
of the alleged offense (September 1, 1955) and up to December, 1955, he 
was employed as an advertising salesman for the Washington Daily News. 

In fact, it was at the Washington Daily News, when they were both employed 
there, that Miss Stephenson and Mr. Leon met. An affair ensued which 
lasted up to some time in May 1955. 

During the course of their testimony, these two witnesses related in 
substance the following facts concerning the offense with which the Appel¬ 
lant was charged: In the month of June, 1955, Miss Stephenson said that 
she failed to have her regular menstrual period; that the last time she 
menstruated was about the 3rd week of May, 1955 (J. A. 9); that after 
again missing her menses in July, she contacted Mr. Leon; that they dis¬ 
cussed the matter and it was decided between them to seek the advice of 
a doctor. 4 Miss Stephenson further testified that she then consulted the 
telephone directory and at random picked the name of Dr. Robert H. Syme 
of Alexandria, Virginia (R. 69). An appointment was made with the doctor 
for the last week in July; Miss Stephenson kept the appointment. Miss 
Stephenson also testified that this was the first time that she had ever seen 
Dr. Syme (R. p. 124); Mr. Leon accompanied her there (R. p. 253). 5 


4 When asked at the trial, neither of the parties could remember the date of this conversation, but they 
both remembered that it took place sometime during the month of July, 1955. (R. pp. 24, 252) 

5 In direct contradiction to this testimony. Dr. Syme testified, and his records showed (Defendant’s 
Exhibits 1 and la), that his first contact with Miss Stephenson was not in July, 1955, but in April, 1955 
and came about by his having been called by a physician friend who asked him to see her. The doctor 
did not see either Miss Stephenson or Mr. Leon in July, 1955. Dr. Syme’s records disclosed that Miss 
Stephenson was first seen by him on April 26, 1955 when hemade a house call to the apartment of Mr. 
Leon. Miss Stephenson was at that time, lying in bed, bleeding moderately profusely. He made a 
pelvic examination of her and noted that her cervix was open and bleeding. His impression at that time 
was: "It is assumed that this could represent a delayed period or an early, incomplete abortion (JA 75). 
Upon later cross examination by Defense Counsel of the witness Stephenson, after Dr. Symes* testimony 
above, she admitted that she might “possibly" have seen Dr. Syme in April, 1955. (R. p. 371) Mr. 
Leon, on direct examination, testified that the first time he saw Dr. Syme was in July and that his name 
was picked out of the telephone directory (J. A. p. 49). Later, when Counsel for the Defense was able 
to cross examine Mr. Leon from Dr. Symes’ records, the witness Leon admitted that he had seen 

Dr. Symes in April, 1955. (R. pp. 287-294). 


5 


the understanding they would contact the appellant after they had raised 
the necessary money. (JA p. 38-40) 

On September 1, 1955, Mr. Leon and Miss Stephenson went to the 
Union Trust Company in Washington, D. C. and borrowed about $375.00. 
(JA p. 40) 8 Thereafter an appointment was allegedly made to see the 
Appellant at his office at 7:00 p. m. September 1, 1955. They testified 
that at the keeping of this appointment, the three of them went into the 
Appellant’s private office and after a "general discussion" of what he 
would do, the doctor and Miss Stephenson went into another room. (JA 
p. 16) She stated that she sat in a barber-like chair and was directed to 
remove her undergarments. The doctor, she said, painted her uterus 
with iodine and thereafter squeezed a paste into her after which she was 
given a shot of penicillin. (JA 18) Mr. Leon said he paid the doctor 
$300.00 and that they then left the doctor’s office. 

Miss Stephenson and Mr. Leon said they went directly to Mr. Leon’s 
apartment in Arlington, Virginia after leaving the Appellant’s office 
Miss Stephenson remained there over night. On the next day, the 2nd of 
September, 1955, she said she began to have pains in her abdomen which 
lasted all day and that at about 9:00 p. m. that evening, the pains became 
sharper and they caused her to faint. The witness Leon testified that she 
then aborted. Her description was that she felt a feeling of relief. She 
later regained consciousness, at which time she noticed that the pain 
had ceased. She said that she felt fine but that there was quite a bit of 
bleeding from the uterus, and that in addition to the blood, she also passed 
’’tissue of some sort. ’’ (JA p. 18-24) She said that she remained at 
Mr. Leon’s apartment until the morning of September 3rd. (JA p. 24) 


o 

The records at the Union Trust Company relating to this transaction (Exhibits 4, 4a and 4b) disclosed 
that the money was not lent on September 1st, as testified to by the witnesses, Stephenson and Leon, but 
happened on August 31, 1955; the amount that was lent was $408.00 



Later, in the early part of August, she again visited Dr. Syme at which 
time he physically and manually examined her. 6 The doctor advised her 
that she was about two months pregnant (J. A. p. 31). 7 

The further testimony was that on August 27, 1955, Miss Stephenson 
and Mr. Leon left Miss Stephenson's apartment in Arlington to go to Union 
Station to meet a friend of Miss Stephenson's who was to arrive from Mas¬ 
sachusetts. They arrived at the station at about 9:00 or 9:30 A. M. and 
stayed until about 10:00 A. M. Before they left the station, Mr. Leon 
went to a public telephone booth and allegedly called the appellant, Dr. 

Schley Brown. Both witnesses testified that they left Union Station and 
went directly to the appellant's office (J. A. p. 31). 7a According to Miss 
Stephenson, the parties stayed in the appellant's office for about five minutes 
during which time she had no conversation with the appellant. She 
stayed in the anteroom. Mr. Leon said that he went into the appellant's 
private office and there had a conversation with the appellant in which he 
asked the appellant to perform an abortion on Miss Stephenson, to which, 
according to him, the appellant agreed, and said that it would cost $300. 00. 
Allegedly, the appellant also told Mr. Leon that a paste would be used in 
performing the abortion. Allegedly, the appellant also told Mr. Leon that 
for $50.00 extra Miss Stephenson could go to a home in Georgetown and wait 
for the operation to take effect and there recuperate for a few days ' (J. A. 
p. 39). Their testimony was that they then left the appellant's office with 
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As far as the witness Stephenson could recall, she only saw Dr. Symes on the two occasions mentioned 
above (R. pp. 64, 72). In contradiction to this. Dr. Symes’ records disclosed that Miss Stephenson saw 
him on April 26, 1955, May 4, 1955, May 8, 1955, August 10, 1955, and August 27, 1955 (Defendant’s 
Exhibits 1 and la). 

7 Dr. Symes testified, on direct examination (J.A. p. 70), that he saw Miss Stephenson on the 10th of 
August, 195 5, at which time he made a bi-manual and speculum examination of her. He said that in 
his opinion there was definitely early pregnancy (J.A. p. 71). He saw her again seventeen days later on 
the 27th of August, 1955. He again examined her in the same manner and his opinion was that he "was 
certain that she was pregnant, roughly 2-1/2 or 3 months along at that point" (J.A. 71). Dr. Casolaro, 
another Government witness, testified that the "clinical tests" used by Dr. Syme to ascertain pregnancy, 
were merely presumptive tests and not positive (J.A. p. 103-104). 

7a 

On cross examination, when the witness. Miss Stephenson, was confronted with the statement that she 
had made to the police in which she said that she went to the Defendant's office on the 27th of August in 
the evening ratheriftan in the morning, as she had testified, she vascilated and admitted that she had not 
gone directly from Union Station to Dr. Brown’s office in the evening (J.A. p. 32-33). Mr. Leon did not 
remember going to Dr. Symes’ at all on the 27th of August. His testimony was that they left Union Station 
and went directly to Dr. Brown's. (R. p. 212) Dr. Symes’ records (Exhibits 1 and la) revealed that he 
did see Miss Stephenson on the 27th of August. 
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On September 6, 1955, she said she went to see Dr. John B. Sullivan, 
who had offices in the same apartment building in which she resided. (JA 
25) The witness testified that the reason Sh e went to see Dr Sullivan on 
September 6th was because from September 3rd to September 6th, she had 
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continued to bleed and she was very weak. (JA 25) 

Miss Stephenson testified that on the 14th of October while at work 
she had a hemorrhage and was taken to D. C. General Hospital. She was 
released after M two hours and medical care ,T . (JA p. 26) 10 

On the 17th of October, Miss Stephenson, went to the offices of 
Dr. Sullivan. While there, she had a hemorrhage and was taken to 
Georgetown University Hospital. At Georgetown, Dr. Casalaro, an as¬ 
sociate of Dr. Sullivan’s, performed a D & C operation upon Miss 
Stephenson. 

C. Events of the Trial 

After Mr. Leon had concluded his testimony, the Government called 
one Jean Manning Pate as a witness. Mis Pate began to testify that in 
June, 1955, she resided at 1902 37th Street, N. W., with a person named 
June Haines from whom she was renting. She said that at some time 
during that month, she saw the appellant at the subject residence. She 
said that she, the appellant and Miss Raines engaged in conversation. 

(JA p. 54-56) At this point, counsel for the appellant sensing that the 
Government was about to elicit testimony from the witness which was ob¬ 
jectionable, requested that counsel for the government approach the bench 
and proffer to the court what he proposed to establish by the witness. 

(JA p. 56-57) Whereupon at the bench, the following proceedings were 
held: 


Q 

Dr. Sullivan testified, and his records showed, that the first occasion he saw Miss Stephenson was on 
the 3rd of September, 1955 and that he did not remember seeing her on the 6th of September, 1955. He 
did see her on September 30th, at which time he examined her and based upon her history, as she had 
given it to him, could find nothing wrong with her. (J. A. p. 92-95) 

The records of the D. C. General Hospital do not disclose that Miss Stephenson was treated at that 
institution (R. p. 570-572). 
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MR. McLAUGHLIN: I intend to show by this witness, 
Your Honor, that in June of T 55, Dr. Brown went to that 
address, as she has stated, and to her and to this Mrs. 
Raines, made an arrangement with them for the purpose 
of keeping girls over the weekend that he would send to 
her, who would have menstrual trouble, and that they 
were to pacify them and treat them, and all that, and if 
anything happened, they should get in touch with him. 

1 am going to ask her if that happened, and if that 
arrangement continued on up through September of T 55; 
and she will say, yes. 

MR. SHORTER: I think that one big question is 
whether or not, pursuant to that arrangement, anything 
happened before September, to show as part of a scheme 
and plan to be connected with this offense. 

MR. MITCHELL: Your Honor’s wariness about it 
is well based, because she says in her statement that 
no statements were made about abortions. 

THE COURT: That is all right. All the evidence 
we have so far is that, according to the complaining 
witness, she could go to this house in Georgetown for 
an extra $50.00 after the abortion had been completed. 

MR. MITCHELL: But this witness says in her 
statement that nothing was said about these persons 
having been aborted. 

THE COURT: Oh, that is aU right. 

MR. McLAUGHLIN: Labor pains, I think it was, 
Your Honor. Something to that effect. 

MR. MITCHELL: The next thing he is going to 
say is, did that agreement continue. In her statement, 
she doesn’t say it continues. Next time anything is 
said about it is sometime around September 23. 

MR. McLAUGHLIN: He sends a girl there September 
27. 

THE COURT: You can take your objections as the 
questions arise. 

MR. SHORTER: Let me first make one further 
point, Your Honor. You say the complaining witness 
has testified that she could go to a house in Georgetown. 
She doesn’t say what house in Georgetown. I don’t 
think the connection is clear. 
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they could then pass to a consideration of the question of whether or not 
the Appellant attempted to procure or produce a miscarriage upon Miss 
Stephenson. (JA p. 132-139) At the conclusion of the court’s charge, 
Counsel for the Appellant objected to the court’s instructions with respect 
to the statute. (R.p. 657) 

The date the alleged offense occurred was stated in the indictment 
as being September 1, 1955; at trial the testimony of the government wit¬ 
nesses Stephenson and Leon revealed that the alleged abortion took place 
at about 7:00 P. M. on August 31, 1955. Nevertheless, the appellant was 
not in Washington at 7:00 P. M. on either August 31 or September 1, 1955. 
He testified that on the 15 th of July, 1955, he closed his office and went 
to the summer home of his wife in Oak Bluffs, Massachusetts, on vacation. 
He left Oak Bluffs on August 26, 1955 and went to visit a friend in New York 
City. He left New York on the morning of the 28th of August, arriving in 
Washington at about 6:30 or 7:00 P. M. that day. (JA p. 111-113) The ap¬ 
pellant stayed in Washington until about 1:00 P. M. on the 31st of August, 
when he left to got to his farm in Winton, North Carolina. He stayed there 
until after Labor Day. (JA p. 113) Witnesses for the defense corroborated 
the appellant’s testimony. In addition to the foregoing the appellant stated 
that prior to his arrest and arraignment he had not known or seen Miss 
Stephenson or Mr. Leon. (R. p. 456) 

At the conclusion of the Government’s case, the Appellant moved the 
court to grant him a judgment of acquittal (JA p. 107-109); at the close 
of the entire case, this motion was renewed (JA p. 125); and after jury 
verdict, the motion was made again. (R. p. 668) In all three instances, 
the motion was denied. The Appellant was found guilty and sentenced 
by the court to prison of from two to eight years. (R. p. 661) From 
said judgment, this Appeal was taken. (R. p. 669) 
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THE COURT: It is clear enough for the Jury to 
determine whether it is or not. You don’t think he 
has got two houses in Georgetown. 

MR. MITCHELL: That would be entirely pos¬ 
sible. 

THE COURT: Well, go ahead. Let’s proceed. 

(JA p. 56-57) 

Over the objection of counsel for the appellant, the witness Pate testi 
fied in accordance with the proffer made by counsel for the government at 
the bench. In short, the witness testified that the appellant in June, 1955 
(the time previously referred to) entered into an agreement with Miss Pate 
and Miss Raines, which, in substance, was to send patients to their resi¬ 
dence for care and attention; the patients would have minature labor pains. 
Further, in this connection, the witness Pate testified that no patients 
were sent from the alleged agreement date and the date of commission of 
the offense alleged in the indictment. The testimony of the witness Pate 
was uncorroborated. (R t pp. 329-330) As indicated above, this entire 
line of testimony was admitted into evidence over the appellant’s objection. 

Upon cross-examination of the witness Pate, the trial court, at 
several instances, prevented counsel for the appellant from questioning 
the witness with respect to matters calculated to demonstrate the witness’ 
motive for testifying as she had, her bias against the appellant, her in¬ 
terest in the event of the prosecution, and her character as a witness. 

After the case had been concluded, the trial court began to charge 
the jury with respect to the applicable law. In the course of instructing 
the jury, the court correctly pointed out that the statute under which the 
Appellant was charged contains two distinct offenses, namely: the pro¬ 
curing or producing of an abortion or miscarriage, and an attempt to 
procure or produce an abortion or miscarriage. (JA p. 132) Although 
the appellant was only charged in the indictment with the procuring or 
producing of an abortion or miscarriage, the trial judge, nevertheless, 
instructed the jury that if they had a reasonable doubt as to whether the 
Appellant procured or produced a miscarriage upon Miss Stephenson, 
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STATEMENT OF POINTS 

la. 

. The lower court committed reversible and prejudicial error in 
charging the jury that it could return a guilty verdict against the appellant, 
if they found that appellant attempted to procure or produce an abortion or 
miscarriage on the complaining witness, Sylvia Stephenson. 

l b. 

Assuming arguendo that it was proper for the court to instruct the 
jury on attempt, the appellant then contends that the court erred because 
it failed to define the essential elements of the offense of attempt. 

n. 

The court below committed error in allowing into evidence the testi¬ 
mony of the witness Jean Pate, to the effect that she and one June Raines 
had in June of 1955, entered into an agreement with the petitioner to house 
and take care of patients, sent by the petitioner, who would have or suffer 
minor labor pains. 

III. 

The trial judge’s remark in open court and within the presence of the 
jury to the effect that girl was sent to the Pates -Raines residence some¬ 
time in September, which was a date subsequent to the date of the alleged 
offense, where there was no such testimony in the record, constituted re¬ 
versible and prejudicial error. 

IV. 

The trial court committed reversible error in unduly restricting the 
appellant’s right of cross examination of the witness Pate, 
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SUMMARY OF ARGUMENT 

The appellant, Schley Brown, appeals from the judgment of convic¬ 
tion entered against him in the United States District Court for the District 
of Columbia. In this appeal, the appellant asserts and respectfully urges 
upon this Honorable Court that the court below committed prejudicial and 
reversible error as hereinafter set out. 

Ia. 

The appellant was charged in the indictment with having procured or 
produced a miscarriage or abortion upon a Miss Sylvia Joan Stephenson, a 
pregnant woman, on September 1, 1955. The offense charged constituted 
a violation of Title 22, Section 201 of the D. C. Code, 1951 Ed. Supp. HI. 
This statute contains two offenses, one is the procuring or producing of an 
abortion or miscarriage and the other is the attempt to procure or to pro¬ 
duce an abortion or miscarriage. The appellant was only charged with the 
former. All of the evidence offered by the government tended to show, if 
anything, that the appellant was guilty of the offense of producing of an 
abortion. There was not a scintilla of evidence showing that the appellant 
attempted to procure or produce an abortion or miscarriage upon Miss 
Stephenson. 

Notwithstanding the fact that the indictment did not charge the appellant 
with the offense of attempting to procure or attempting to produce an abor¬ 
tion and the fact that the evidence against the appellant did not show or tend 
to show the offense of attempt, the trial judge instructed the jury that if, 
upon a consideration of the evidence, they found that the appellant did at¬ 
tempt to procure or to produce an abortion they could return a verdict of 
guilty. The appellant contends that it was reversible error for the court 
to so charge the jury. 

Ib. 

If it was proper for the court to instruct the jury on attempt, then the 
court erred in failing to define to the jury the essential elements of the of¬ 
fense of attempt. 

The well known elements of an attempt to commit an offense are: 
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(1) the intent to commit the offense; (2) the performance of some act to¬ 
wards its commission; and (3) failure to consummate the offense. 

The instructions given by the court on attempt did not set out the 
elements of the offense. The court 1 s failure to properly instruct the jury 
in this regard was contrary to the principle laid down bv this Honorable 
Court in the cases of William v. United States, 76 U. S. App. D C. 799 and 
Kenion v. Giles, 81 U. S. App. 96. 

n. 

Mr. Ted Leon, a witness for the Government, testified that it was 
he who arranged with the appellant to perform the alleged abortion upon 
Miss Stephenson. He testified that in his negotiations with him, the ap¬ 
pellant told him that for $50 extra Miss Stephenson, after the operation, 
could go to a place that he had in Georgetown to rest and recuperate. 

Later the Government called as a witness one Jean Manning Pate. 

She testified, over the objection of the appellant, that in June, 1955, the 
appellant had entered into an agreement with her and one June Haines 
whereby he was to send patients to their house for care and attention. Be¬ 
fore this testimony was offered the government well knew that no one had 
been sent by the appellant to the residence of the witness from the date of 
the alleged agreement to the date of the alleged offense. The Government 
also knew that the witness Pate's testimony would be indefinite with respect 
to whether the alleged agreement was related to the offense charged. The 
evidence concerning the alleged agreement - and the Government knew it - 
was totally lacking in probative value. The evidence was obviously offered 
for the sole purpose of prejudicing the appellant in the e yes of the jury. 

The appellant challenged the admissibility of the entire line of testi¬ 
mony respecting the alleged agreement. However, the court admitted the 
evidence on the theory that it was admissible for the purpose of showing 
scheme and design on the part of the appellant to commit the offense charged. 
This was error, for the evidence was not of such character, quality and 
sufficiency as would permit its use to prove scheme or design. Further¬ 
more, the evidence was too remote in point of time and too indefinite with 
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respect to the nature thereof, to be of probative value. There was not a 
shred of proof that the alleged agreement was an illegal one; or that the 
alleged agreement was in any manner related to the offense charged. The 
appellant was thereby prejudiced and the jury was allowed to engage in 
speculation and conjecture and to place inferences upon inferences, which 
is legally prohibited. 

m. 

As previously pointed out, the court below erroneously, and over the 
objection of the appellant, admitted into evidence the testimony of the wit¬ 
ness Pate that in June, 1955, the appellant had entered into an agreement 
with her and one June Raines to send girls to their residence. The witness 
testified that the agreement was in force from June, when entered into, 
until September 1, 1955, the date of the alleged offense. During this period 
(June, 1955 to September 1, 1955) nothing was done by any of the parties to 
the agreement in pursuance thereof. The trial court was asked by the ap-. 
pellant to restrict the testimony respecting the alleged agreement to events 
that occurred prior to and up to the date of the alleged offense. The court 
so restricted the evidence and did not admit any testimony of acts concerning 
the agreement that occurred after September 1, 1955. This restriction 
upon the testimony was thereafter assiduously observed by counsel for the 
appellant. 

However, while the prosecutor was making his closing argument to 
the jury, the judge openly remarked that he thought the witness Pate testi¬ 
fied that someone was sent to the Pate-Raines residence sometime in 
September. The clear implication of the judge's remarks was that there 
was evidence in the case that the appellant had sent a woman, whom he had 
performed an illegal operation upon to the subject residence, to recuperate. 
This prejudicial comment was made within the full hearing of the jury. 

The remark, being harmful and prejudicial, constituted reversible error. 

For the witness Pate did not testify as the judge had remarked and, as 
previously indicated, she was restricted from so testifying by an express 
ruling of the court. The complained of remark by the court totally des- 
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troyed all protection to the appellants rights that had been effected by the 
restriction of the evidence. The appellant was moreover prejudiced by the 
court’s remark because had not the court restricted the evidence the ap¬ 
pellant would have had the opportunity to rebut the suggestion made by the 
court that the appellant had sent someone to the Pate-Raines residence in 
September. There were, however, other similar incidents, which, when 
considered together with the subject remark, makes more manifest the 
prejudice to the appellant’s rights. The Court’s later admonition to the 
jury to disregard his remark did nothing toward reducing the prejudice 
to the appellant’s rights that had been occasioned thereby. 

IV. 

The appellant attempted to cross-examine a prosecution witness to 
show the witness’ bias, interest, motive, character and lack of credibility, 
but was prevented by the court from so doing. This the appellant urges 
was manifest error and substantially affected the rights of the appellant. 
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ARGUMENT 

la. 


THE LOWER COURT COMMITTED REVERSIBLE AND 
PREJUDICIAL ERROR IN CHARGING THE JURY THAT 
IT COULD RETURN A GUILTY VERDICT AGAINST 
APPELLANT, IF THEY FOUND THAT APPELLANT 
ATTEMPTED TO PROCURE OR PRODUCE AN ABORTION 
OR MISCARRIAGE ON THE COMPLAINING WITNESS, 
SYLVIA STEPHENSON. 


The appellant makes as his first contention in this appeal that the 
trial court committed reversible and prejudicial error in instructing 
the jury that they could return a guilty verdict if they found that he 
had attempted to procure or produce an abortion or miscarriage on 
the complaining witness, Sylvia Stephenson, It was error for the trial 
court to instruct the jury concerning an attempt to procure or to pro¬ 
duce an abortion or miscarriage because: (1) the indictment did not 
charge an attempt as it must necessarily do, under the statute which 
the appellant was indicted before an instruction on attempt can be 
given: (2) nor did the evidence at the trial show an attempt to procure 
or to produce an abortion or miscarriage. 

The portion of the courts T charge to the jury, which the appellant 

i 

asserts constituted reversible error, reads as follows: 

... The abortion statute, ladies and gentlemen of the 
jury, is designed to protect the life and health of the 
mother as well as that of the child. The statute that I 
just read to you punishes for procuring or producing ai 
abortion or miscarriage and, two, for an attempt to 
procure or produce an abortion or miscarriage. There 
are two distinct offenses contained in the one statute, 
one is the complete abortion, and the other is an attempt 
to produce an abortion. 

Now, before you can find the defendant guilty of a 
complete abortion, that is, the expulsion of the fetus 
by unlawful means, you must find beyond a reasonable 
doubt that Virginia Stephenson was pregnant. Pregnancy 


i 


J. A. 132-139. 
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must be proved beyond a reasonable doubt, just as the other 
elements of the crime must be proved, but it may be proved 
by circumstantial evidence. 

... You are also instructed that if you believe beyond a 
reasonable doubt that Sylvia Stephenson on or about Septem¬ 
ber 1, 1955, was pregnant and that on or about that date the 
defendant, by means of any medicine or drug or other means 
whatsoever, procured or produced an abortion or miscar¬ 
riage on Sylvia Stephenson, then it would be your duty under 
the law to return a verdict of guilty. If you have a reasonable 
doubt as to whether or not Sylvia Stephenson had a complete 
abortion, or that she was actually pregnant, you shall pass 
to a consideration of whether or not you believe beyond a 
reasonable doubt that the defendant attempted to procure or 
produce an abortion or miscarriage on Sylvia Stephenson. 

If you believe beyond a reasonable doubt that on or about 
September 1, 1955, the defendant was of the opinion that or 
believed that Sylvia Stephenson was pregnant, and by means 
of a medicine, drug or other means whatsoever, attempted 
to procure or produce an abortion or miscarriage on Sylvia 
Stephenson, it would be immaterial whether or not Sylvia 
Stephenson was in fact pregnant, and it would also be im¬ 
material whether or not she in fact aborted, and it would 
be your duty under the law to return a verdict of guilty. 

Where the statute provides for the punishment of an 
attempt to procure or produce an abortion or miscarriage 
of any woman, without stating that she must be a pregnant 
woman, it is immaterial whether the woman was actually 
pregnant. 

Of course, if you have a reasonable doubt whether or 
not the defendant procured or produced an abortion or 
attempted to procure or produce an abortion, or if you 
believe that he did not do either of these things, then it 
would be your duty under the law to return a verdict of 
not guilty. 

As I told you before, the abortion statute is designed to 
protect the life and health of the mother as well as that of 
the child. The offense is complete, in so far as an attempt 
to abort is concerned, when an accused unlawfully uses means 
upon the woman in an attempt to procure a miscarriage and 
it is entirely immaterial that the fetus, previous to the act 
complained of, had lostits vitality so that it never could 
have matured into a living child. 
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So that, in considering this case, you may consider 
whether or not the complaining witness, Sylvia Stephenson, 
was pregnant. You may also consider whether or not there 
was a fetus. You may also consider whether or not the fetus 
had vitality, and you may also consider whether or not the 
fetus was expelled. 

In making these determinations,however, you must be 
guided by the Court 1 s instructions that it is immaterial 
whether or not Sylvia Stephenson was pregnant in so far as 
an attempt to abort is concerned, if at the time the doctor 
believed she was pregnant and you believe that beyond a 
reasonable doubt, and at the time he thought she was pregnant 
he used any drug or medicine in an attempt to produce a mis¬ 
carriage. Even if she were pregnant and a drug was used in 
order to produce a miscarriage, and there was no mis¬ 
carriage and the effort was a failure, the person is still 
guilty even though the fetus was not expelled. 

... Now, as I have told you, the abortion statute is 
divided into two parts To summarize briefly, one, where 
there is an abortion completed, and two, where there is 
an attempt to abort; and where the abortion is completed, 
you must necessarily of course find a pregnancy because 
if there was no pregnancy, there could be no abortion. So, 
under that section of the statute, if you believe and believe 
beyond a reasonable doubt that the complaining witness Sylvia 
Stephenson was pregnant and that an abortion was performed 
on her by the defendant, of course, it is your duty under the 
law to return a verdict of guilty. 

If you have a reasonable doubt as to whether she was 
pregnant or not, but you believe beyond a reasonable doubt 
from the evidence that the defendant was of the opinion or 
believed that Sylvia Stephenson was pregnant and that he, 
by means of a medicine or drug, attempted to procure or 
produce an abortion or miscarriage upon Sylvia Stephenson, 
then it is immaterial whether she was pregnant or not, it 
is immaterial whether she aborted or not and under those 
circumstances it would have to be your duty under the law 
to return a verdict of guilty. 

Now, if you have a reasonable doubt about whether he 
performed an abortion, or you have a reasonable doubt about 
whether he attempted to perform an abortion, or you do not 
believe that he performed the abortion, or you have a 
reasonable doubt whether he was in the city and where he 
was on that date, of course under those circumstances you 
must resolve that doubt in favor of the defendant and return 
a verdict of not guilty. 
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In the above quoted excerpt of the trial courts’ instructions to the 
jury, the court correctly began by charging the jury that the statute 
under which the appellant was indicted, contained two distinct offenses; 
the offense of procuring or producing an abortion; and the offense of 
attempting to procure or produce an abortion. The court was moreover 
correct in its latter charge when it instructed the jury that in order to 
convict the appellant of the offense of procuring or producing an abor¬ 
tion, they must first find that the complainant was pregnant and second 
that the appellant by means of any medicine or drugs or any means what¬ 
soever did procure or produce a miscarriage. However, the court in 
its instructions to the jury reached the area of reversible error when 
it instructed the jury that if they had a reasonable doubt as to whether 
or not the appellant was guilty of procuring or producing an abortion, 
the jury should then pass to a consideration of whether or not the 
appellant was guilty of an attempt to procure or produce an abortion or 
miscarriage. This was error, and all of the discussion by the court 
in its instruction to the jury on the proposition of the offense of attempt 
likewise constituted prejudicial error because: (1) the indictment did 
not charge an attempt; (2) nor did the evidence show an attempt. 

In contending that the trial court erred in instructing the jury 
concerning an attempt because the indictment did not charge an attempt, 
the appellant, of course, asserts that the indictment must charge an 
attempt before such an instruction can be given. This assertion is 
supported by the law and the plain wording of the statute under which 
the appellant was charged. 

The present abortion statute (Title 22, Section 201 of the D.C. 
Code, 1951 Edition, Supp. m) was enacted in 1953 as a part of what 
is popularly known as the Omnibus Crime Bill? The present law 
amended the previous abortion statute in several material instances. 

The change pertinent to this discussion is that previously the statute 
did not expressly make an attempt to procure or to produce an abortion 
an offense. Under the former statute the attempt was an offense by 


Act of June 29, .1953, 67 Stat. 93, Ch. 159 Sec. 203 
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virtue of being embraced in the language which made the act a crime. 
(See Crichton v. United States , 67 App. D. C. 300, 92 F. 2d. 224) 
Under the present statute the attempt to procure or produce an abortion 
is expressly made a manner of violating the statute disjunctively with 
the act to procure or to produce an abortion. There are two distinct 
offenses contained in the present statute; one is the completed abortion; 
and the other is an attempt to produce an abortion. 

The language of the old statute was as follows: 

ft Whoever, with intent to procure the miscarriage of 
any woman, prescribes or administers to her any medicine, 
drug or substance whatever, or with like intent uses any 
instrument or means, unless when necessary to preserve 
her life or health and under the direction of a competent 
licensed practitioner of medicine, shall be imprisoned 
for not more than five years; or if the woman dies or her 
child dies in consequence of such act, by imprisonment 
for not less than three nor more than twenty years. ’’ 

(Mar. 3, 1901, 31 Stat. 1322, ch. 854. Section 809) 

The language of the present statute is: 

’’Whoever, by means of any instrument, medicine, drug 
or other means whatever, procures or produces, or attempts 
to procure or produce an abortion or miscarriage on any 
woman, unless the same were done as necessary for the 
preservation of the mother’s life or health and under the 
direction of a competent licensed practitioner of medicine, 
shall be imprisoned in the penitentiary not less than one 
year or not more than ten years; or if the death of the 
mother results therefrom the person procuring or producing, 
or attempting to procure or produce the abortion or mis¬ 
carriage shall be guilty of second degree murder. ” (Mar. 

3, 1901, 31 Stat. 1322, ch. 854, Section 809; June 29, 1953, 
67 Stat. 93, ch. 159 Section 203) 

The change in language is obvious. In Crichton v. United States, 
supra, where the Court upheld a conviction under the old statute, it was 
said, at page 301 of 67 App. D. C. 

’’The crime as denounced by the statute and charged by 
the indictment does not necessarily contemplate an actual 
miscarriage by the woman, but is complete when an attempt 
to procure a miscarriage by such means is made, regardless 
of whether it results in an actual miscarriage of the pregnant 
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woman or not. The indictment accordingly does not charge 
the defendant with actually procuring a miscarriage in this 
case, but with using certain instruments and substances with 
intent to procure a miscarriage. It is the purpose of the 
statute to prevent any one from attempting to procure the - 
miscarriage of a pregnant woman by means of certain sub¬ 
stances or instruments unless the use of such substances or 
instruments be necessary to preserve her life and/or health, 
and this regardless of whether an actual miscarriage results. 
In this particular the indictment properly conforms to the 
statute." 

Under the old statute, an attempt was not specifically denounced 
as a crime, but was an offense which wa s embraced in the language 
of the statute. Therefore, it was not necessary, under the old statute, 
for the indictment to charge an attempt before the judge could instruct 
the jury on attempt. Before the present amendment to the statute, an 
indictment that charged the intent to procure and to produce an abortion, 
necessarily, under the holding in the Crichton case, charged the at¬ 
tempt, and, moreover, warranted and sustained an instruction on at¬ 
tempt. 

Butnowby the terms of the present statute it is different. By 
the express wording of the statute it is an offense to procure or produce 
or attempt to procure or produce an abortion. The statute now denounces 
two separate acts. Instead of the attempt being embraced in the com¬ 
mission of the completed offense, the attempt is now explicity made a 
separate means by which the statute may be violated. 

Where a statute makes different acts criminal and the accused 
is charged in an indictment with the violation of the statute by one of 
the means provided, the appellant asserts that the case cannot be sub¬ 
mitted to the jury on the theory that he is guilty of violating the statute 
in a manner different from that charged. 

In the one count indictment it was charged that the appellant 

tT _did procure and produce an abortion and miscarriage of Sylvia J. 

Stephenson..." The indictment did not charge that Title 22 of Section 
201 of the D. C. Code was violated by the act of an attempt to procure 
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and produce an abortion. Therefore, it was error for the Court to 
instruct the jury regarding an attempt. By so charging the jury, the 
Court in effect amended the indictment by adding a count. This the 
Court cannot do. 

Wharton in his treatise on Criminal Law, says: 

"... it may now be especially stated that while 
by the old common law there can be technically no 
conviction of an attempt on a count for felony, this 
power is given to juries in many jurisdictions by 
statute. But unless the attempt be averred in the 
indictment, there can be no conviction of the 
attempt on statutes which simply give power to 
convict of minor offenses inclosed in major. M 3 

The statute under discussion here, as pointed out above, creates 
two distinct offenses; the elements of each are different. It is, of 
course true "that where legislative definition of a crime sets forth 
disjunctively a number of acts, the commission of any one of which 
will be a violation of the statute, the prosecution may in a single count 
of an indictment or information charge several or all of such acts in the 
conjunctive and under such charge make proof of any one or more of 
the acts, proof of one alone, however, being sufficient to support a 

4 

conviction; but, in the instant case, under an indictment charging the 
violation of the statute by only one of the disjunctive means, the trial 
court authorized the jury to return a verdict of guilty if they believed 
that the statute had been violated in a manner not charged. This the 
appellant asserts is error. In the case of Walker v. United States 
(1939 6 Cir.) 104 F. 2d 456 the defendants were indicted for conspiracy 
to violate the Internal Revenue laws relating to spiritous liquor. One 
of the overt acts charged was that one of the defendants falsely repre¬ 
sented himself to be an officer of the United States. The trial court 
instructed the jury that if from a consideration of the evidence they 
believed that the defendants violated the statute making it an offense 
for a person to impersonate a federal officer, they would be justified 

3 Wharton’s Criminal Law, 11th Ed. Vol. 1, Sec. 237 

4 District of Columbia v. Hunt, (1947) 82 U. S. App. D.C. 159, 163, F.2d. 833 
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in returning a verdict of guilty as charged. On appeal the defendants 
contended that under the trial courts instruction the jury was allowed 
to find -them guilty as charged if it was found that they had committed 
an offense that was not charged in the indictment. The court of appeals 
agreed with the contention of the defendants and accordingly reversed 
the judgment of conviction on the ground the error was prejudicial in 
character. In United States v. Byers (1934 2nd Cir.) 73 F. 2d. 419; 
Malaga v. United States (1932 1 Cir.) 57 F.2d. 822, the same result 
was reached upon similar facts. 5 

Normally the attempt to commit a felony is a lesser offense than 
the felony, 6 and thus in the District of Columbia for some crimes the 
attempt to commit the offense is embraced in the offense, e.g., larceny, 
kidnapping, embezzlement and housebreaking. 7 This means that in a 
prosecution for one of these felonies, where the indictment only charges 
the commission of the crime, the court may instruct the jury on the 
lesser offense of attempt. In fact Rule 31 (c) of the Federal Rules of 
Criminal Procedure 8 impliedly authorizes such an instruction. 9 But 
the wording of the present abortion statute precludes an instruction 

on an attempt to procure or to produce an abortion where the crime 

i 

charged is the procuring or the producing! of the abortion. Both the 
attempt and the commission are on the same plane; both are means by 
which the statute may be violated. Therefore, it cannot be said that 
the attempt is embraced in the act of procuring or producing the 
abortion; the statute makes them acts of equal quality and subject to 


In the recent case of Jordon v. U. S. No. 13,184, decided April 19. 1956, the court held that before 
a person can be sentenced for violation of section 22-3202 of the D. C. Code, which authorizes the im¬ 
position of an additional penalty upon the commission of a crime of violence when armed with a firearm, 
the aggravating circumstances must be charged in the indictment. 

6 Unless otherwise provided. Title 22-103. D.C. Code, 1951 Ed., makes it a misdemeanor. 
n 

This is not true of: (1) rape tl where the attempt is assault with intent to rape (Sec. 22-501); (2) mur¬ 
der, where the attempt is assault with intent to kill (Sec. 22-501); (3) robbery, where the attempt is a 
separate offense (22-2902). 

® " Conviction of Less Offense. The defendant may be found guilty of an offense necessarily included 
in the offense charged or of an attempt to commit either the offense charged or an offense necessarily 
included therein if the attempt is an offense." 
q 

Provided there is evidence to support an instruction on: (a) an anempt; Simpson v. U. S. . 195 F.2d 
731; Small v. U. S. . 153 F.2d. 144; (b) lesser included offense; Sparf v. United States , 156 U. S. 51; 
Goodal l v. U. S.. 180 F. 2d 397; Burcham v. U.S., 163 F. 2d 761; Marcus v. U. S. 86 F.2d 854. 859. 
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the same punishment. More simply stated, a felony cannot be em¬ 
braced in a felony of similar magnitude. The two things are different, 
separate and distinct. The appellant asserts that the lower court erred 

in instructing the jury concerning an attempt because the indictment did 

11 

not charge an attempt. 

In addition to the fact that the indictment did not charge an at¬ 
tempt to procure or to produce an abortion, the instruction by the 
court on attempt was error because there was no evidence introduced 
in the case to sustain such an instruction. All the evidence showed, if 
anything, that the complaining witness had been aborted. There was 
no evidence that showed or tended to show an attempt to procure or to 
produce an abortion. In fact, it was the governments theory in the 
prosecution of the case, as indicated by the prosecutor's opening state¬ 
ment, that the appellant did commit an abortion. (It should also be 
noted that the prosecutor in making his closing argument to the jury 
stated that the evidence had shown that the appellant had committed 
an abortion). 


This would also appear to be true of: attempted arson (22-401); an attempt to obstruct justice 
(22-703); an attempt at prison breach (22-2601); and section 22-1401 where forgery is an offense, 
uttering is an offense and an attempt to utter is an offense under the statute, all of these offenses 
are disjunctive. See: Frisby v. United States, 38 App. D. C. 27 and especially Read v. United 
States. 55 App. D. C. 43, 299 F. 918. 

11 The converse is likewise true, i. e., if appellant had been charged with the attempt to produce 
an abortion the court could not have charged the jury concerning the commission of an abortion. This 
is so notwithstanding the decision of the court in the case of Giles v. United States . 9 Cir., 1946, 157 
F.2d. 588, where at page 590, the court said: 

"There is in the federal jurisdiction persuasive and quite recent authority to the 
effect than an attempt to violate an analogous statute includes a successful as well as an 
unsuccessful endeavor. O’Brien v. United States, 7 Cir., 51 F.2d. 193, cert, denied 284 
U. S. 673, 52 S. Ct. 129, 76 L. Ed. 569; Guzik v. United States, 7 Cir., 54F.2d. 618, 
cert, denied 285 U. S. 545, 52 S. Ct. 395, 76 L. Ed. 937." 

In the Giles case the appellant had been charged with an attempt to escape from custody. By statute 
the attempt was made an offense disjunctively with the offense of escaping. On appeal from his con¬ 
viction the appellant contended that there had been a fatal variance because the completed offense 
had been shown and that by the conviction he might be exposed to future double jeopardy. The above 
quoted language was stated as one of the court’s answers to the contention. This is bad law, for as 
is shown later in this section of the argument, an attempt by its very definition does not include a 
successful effort. Moreover, it should be noted that the only two cases cited by the court for this 
dubious proposition have been overruled sub silentia by the Supreme Court in the case of Spires v. 
United States , 317 U. S. 494, where the Supreme Court adopted the reasoning of the dissenting 
opinion in the O'Brien case. The Court’s other reason for rejecting the appellant’s contention in the 
Giles case is more sound: under the statute the line of demarcation between attempted escape and 
escape is too shadowy to permit the laying down of absolutes and that moreover gauged by ordinary 
standards, Giles’ efforts "failed of its purpose”. 
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The coxxlplaining witness testified that on September 1, 1955 at 
about 8 o’clock in the evening, she and Mr. Leon went to the office of 
the appellant for him to perform an abortion upon her. She testified 
that she was taken alone to the appellant’s private office, whereupon 
she undressed and sat in a chair that tilted backwards. She said that 
the doctor then painted her internally, her uterus, with iodine, next, 
she recalled, the appellant inserted a paste from a tube into her 
uterus. Shortly after this, she said, she and Mr. Leon left the ap¬ 
pellant’s office. She testified that they then went to Mr. Leon’s apart¬ 
ment where she spent the night. Early the next morning, September 2, 
1955, she said she had pains in her abdomen. According to her, the 
pains lasted all day. She testified that at about 9:p.m., she aborted. 
She stated that she began to pass blood and tissue from her vagina, and 
then she fainted. 

Mr. Leon, who was allegedly present at the time the complaining 

witness aborted, testified about the occurance, on direct examination 

12 

as follows: 


Q. All right. What happened to Miss Stephenson 
in the apartment ? 

A. Well, I just had been sitting on the edge of the 
bed, trying to do what I could to make her comfortable, 
and I got up, I believe, to get another cold towel to 
put on her forehead and all of a sudden there was, 
well, it seemed a great amount of water seemed to 
come from her. 

Q. What part of her body did it come from ? 

A. From the lower part of her body. 

Q. You say the ’’lower part. ” You mean what? 

A. Well, I mean from between her legs. 

Q. All right. What did you see ? 


12 


J.A. 46-47. 
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A. I saw blood clots and it seemed like bloody 
tissue and a lot of water, that was about it. 

Q. And can you tell us, give us some idea as 
to the size of the blood clot? 

A. Oh, I would say they were various sizes, some 
were large and some seemed like they had broken up. 

Q. And what did you say was the large — 

A. Pardon, sir? 

Q. How big would you say was the largest ? 

A. Oh, about the size of your hand, or fist. 

Q. Can you tell us what that was composed of? 

A. No, I couldn’t. 

Q. Now, at the time that you saw — or she passed 
that, where was she? 

A. Where was she? 

Q. Yes. 

A. She was on the bed. 

Q. Now, in reference to what you saw her pass at 
that time, what did you do with the substance that you 
saw her pass ? 

A. Well, I made her lie back on the bed. I didn’t 
want her to see any of it, and I cleaned it up as quickly 
as possible and flushed it down the toilet. 

The testimony of the complaining witness and her companion as 
to whether an abortion occurred presented no evidence that raised a 
question or issue of an attempt. Either the facts occurred as testified 
to by these witnesses, or it did not. The testimony cannot be accepted 
in part and rejected in part. The only issue created on the whole of 
the case is: was, there, as related by the government witnesses, an 
abortion; or, was there, as contended by the appellant, no abortion 
committed by him because he was out of town? The evidence leaves 
no room by which the issue of attempt can be brought in. 

An attempt to commit a crime contains three elements, the 
intent, the performance of some act towards its commission and 
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failure of consummation. The failure to consummate the crime is as 
much an element of an attempt to commit it as the intent and the per¬ 
formance of an overt act towards its commission. The act must fall 
short of the completed crime. 14 The leading authorities maintain that 
the failure to consummate the crime must be occasioned by extraneous 
circumstances or intervention, e.g., People v. Anderson , 37 P. 2d. 

67, 68, 1 Cal. 687. 

Here all the evidence on the part of the government to prove 
the offense charged, showed a completed abortion. As has been shown, 
an attempt is an act that falls short of the completed crime. If one 
believes the complaining witness went to the appellant and that he did 
insert a paste into her for the purpose of committing an abortion, one 
must believe that she aborted. The testimony must be accepted or re¬ 
jected in whole. Since all the evidence tended to show a completed 
abortion it was error for the judge to instruct the jury concerning an 
attempt, because attempt was not in issue. An attempt to commit an 
offense is merged in the completed crime. 15 In other words, where 
the completed offense is shown, the attempt merges therein, and there 
can be no instruction on attempt. 

In People v. Cosad , 1N.Y.S. 2d, 132, 253 App. Div. 104, the 
defendants were charged with rape. They were convicted of attempted 
rape, where the facts in the language of the court were: "The prose¬ 
cutrix testified that, on the night in question the three defendants 
assaulted her, and that Cosad and Cruse overcame her resistance and 


Words and Phrase, permanentedition, vol. 4; Ballentine, Law Dictionary with Pronunciations, 
second edition; Wharton's Criminal Law, 11th ed., vol. 1, p. 268 et.seq.; Burdick, Law of Crime, vol.l, 
Ch. 22, . C.J.S. 137; 14 AM Jr. 813; Lemke v. United States , 211 F. 2d. 73; cert, denied 347 

U. S. 1013; U. S. v. Baker , 129 F. Supp. 684. 

14 Graham v. People. 55 N E. 179, 182, 181 Ill. 477, 47 L R. A 731: People v. Cosad. 1 N.Y.S 
2d. 132, 253 App. Div. 104, see also cases cited under heading "Failure to Consummate crime required" 
Words and Phrases, supra, note 13. People v. Stanton. 106 Cal. 139, 39 Par. 525(1895) Regina v 
Nicholls, 2 Cox C C. 182 (184) .. Bunn v . Butterg 300 111.269, 133 N.E. 246 (1921) People v. Crane. 
302.11.217; 134 N.E. 99. 

15 Whanon, supra, vol. 11, page 1059: People v. Cosad . supra; Gapion v. Com ., 196 S.W. 2d. 

744, 302 Ky. 867; State v. Baker , 276 S.W. 2d. 131 and case cited therein. 
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had several relations with her. She insists, in no uncertain terms, 
that these defendants accomplished their purpose; that they fully 
carried out their intent; that the crime of rape was completed, and 
not interrupted or left unfinished. " 

The Court, after setting out the above facts, reversed the 
defendant’s convictions for attempted rape and in so doing said; 

"Under the circumstances one would expect a 
verdict of guilty of the crime charged, or one of 
not guilty; but not so in the instant case. The 
defendants have been absolved of the crime of 
rape; and have been found guilty of an attempt to 
perpetrate the very crime which, according to 
the undisputed evidence, they actually committed. 

The verdict is most illogical, and should not be 
permitted to stand ... 

"An attempt is an endeavor to do a certain act, 
but which falls far short of execution: People v. 

Collins , 234 N. W. 355, 137 N. E. 753. 

"An act done with intent to commit a crime, 
and tending but failing to effect its commission, 

? is an attempt to commit that crime. ’ Penal Law, 

Sec. 2 

"How then can a person be convicted of an at¬ 
tempt to commit a crime when his effort has been 
successful? In such a case, his course of conduct 
has brought his endeavor to its full fruition. Failure 
to consumate the crime is as much a requisite to 
an attempt to commit it, as the endeavor itself, 
or as the performance of an overt act towards the 
commission. [Cases citedJ 

"Notwithstanding the provisions of Section 610 
of the Penal Law and Section 444 of the Code of 
Criminal Procedure, 16 it has repeatedly been held 
that the power to convict of an attempt to commit 
a crime exists only in cases where the evidence 
justifies such a conviction. People v. Murch, 

263 N.Y. 285, 286, 289, 189 N. E. 220; People v. 
Martone , 256 N.Y. 395, 397, 176 N E. 544; 

People v Seller, 246 N. Y. 262, 266, 158 N.E. 615. 


16 Both are statutes that allow conviction of attempt where the crime itself is charged or proven. 
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"To successfully defend the verdict in the instant 
case, the jury must have found that the defendants failed 
to accomplish their purpose. There is not one scintilla 
of evidence to sustain such a finding. The proof all 
points in the opposite direction. The conviction here 
stands with no evidence to support it. 

"No one knew better than she whether the assault 
culminated in the act of sexual intercourse or whether 
Cosad and Cruse failed to accomplish the very thing 
which they set out to do. When she testified that there 
was a sexual penetration, she knew whether that was 
so or not. She could not have been mistaken on the 
subject. If we are to believe her testimony as to the 
events which led up to her alleged defilement, and 
the jury must have done so or else they could not have 
returned the verdict which they rendered, I think they 
were bound to accept her statement that the act of 
penetration took place, in view of the fact that her 
evidence is not disputed, discredited, or improbable. 
Accepting the rest of her testimony as worthy of 
belief, it is altogether likely that the intent of the 
defendants, when they laid hands on the complainant, 
was carried to full effect, and that their endeavors 
were successful. There is no intimation that there 
was any intervention of a third party to prevent the 
consummation of the offense. Complainant assures 
us that her efforts in that direction were unavailing. 

At any rate there is no evidence that the illicit plan 
of the defendants was not fully carried out, and the 
jury had no right to s peculate upon the subject, or 
to base their verdict upon their mere supposition, 
or surmise, that maybe, after all, the endeavor of 
the defendants fell just short of accomplishment. 

"An attempt to commit a crime is merged in the 
completed crime. If the defendants have been proven 
guilty of any offense whatsoever, it is the one for which 
they were indicted, and they could not properly have 
been found guilty of any other People v. Aldrich, 

58 Hun. 603, 11 N. Y. S 464; People v. Dartmore, 

48 Hun. 321, 2 N. Y.S. 310, State v. Mitchell, 54 
Kan. 516, 38 P. 810." 

It being conclusively demonstrated upon authority that where the 
indictment for a violation of Title 22, Section 201 of the D. C. Code 
does not charge an attempt to procure or to produce an abortion 
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and where the evidence does not show an attempt, it is error for the 
court to charge respecting an attempt, it only remains for the appellant 
to show how he was prejudiced by the complained - of instruction. By 
instructing the jury on attempt, the court submitted the case to the jury 
upon a theory of a guilt that was foreign to the indictment and unfounded 
in proof. The appellant was prejudiced by the instruction in that the 
jury was allowed to consider and determine the appellant’s guilt in 
accordance with a theory that was improperly submitted. 17 

lb. 

ASSUMING ARGUENDO THAT IT WAS PROPER FOR THE 
COURT TO INSTRUCT THE JURY ON ATTEMPT, THE 
APPELLANT THEN CONTENDS THAT THE COURT ERRED 
BECAUSE IT FAILED TO DEFINE THE ESSENTIAL 
ELEMENTS OF THE OFFENSE OF ATTEMPT. 

The elements of an attempt, as hereinbefore stated, are: (1) 
the intent, (2) the performance of some act towards its commission 
and, (3) failure of consummation . 

The lower court in its charge to the jury on attempt repeatedly 
concerned itself with the matter of non materiality of pregnancy. The 
court reiterates that the jury could find the appellant guilty of an 
attempt if the woman was pregnant or not pregnant. Pregnancy has 
nothing to do with attempt, and it might have been better, at least 
from the standpoint of justice to the appellant, for the court to have 
defined the offense then under discussion. The offense of attempt was 
not defined generally in the instructions, nor, much less in a manner 
by which the jury could have been properly guided in their delibera¬ 
tions on the weighty subject of the appellants guilt. From the court’s 
instruction on attempt it appears that the jury was told that all they 
had to find was the complaining witness was or was not pregnant and 
they could convict the appellant of the offense charged. Nowhere in its 


The trial judge charged the jury concerning four offenses: (1) procuring an abortion; (2) pro¬ 
ducing an abortion; (3) attempting to produce an abortion; (4) attempting to procure an abortion. The 
indictment charged (1) & (2) above. The government's case only showed one offense: producing an 
abortion. (See argument lb, infra.) 
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charge does the court mention the elements of an attempt. 

It is the appellant’s contention the instruction on attempt here is 
subject to the same criticism as the Court of Appeals in the 9th Circuit 
makes in the case of Morris v. United States , 156 F2d 525, where it 
said beginning at page 528: 

"The Court did not define the offense of which 
the appellant charged and was being tried, and the 
jury was given no opportunity of applying the facts 
to the law. Instead, the judge reserved to himself 
the duty of applying the law to the facts... The jury 
was never given an explanation or definition or 
enacted text of the offense charged, but instead were 
told that if they found certain enumerated facts, the 
verdict must be one of guilty; otherwise the verdict 
must be one of not guilty ... 


"The classical practice is that the judge delivers 
the applicable law of the case, defining and explaining 
the offense charged against the defendant, and the 
jury thus being informed as to the exact law, which 
they must determine has been or has not been violated 
by the defendant, places its determination of the facts 
alongside the law and reports in open court in a single 
verdict of ’guilty’ or ’not guilty’ 


"The charge to the jury should not leave the jurors 
in ignorance of or leave them to conjecture as to what 
constitutes the offense charged" 

Along the same lines, this Court has had on at least two occasions 
to enunciate the applicable law: William v. United States, 1942, 76 
U.S. App. D C. 799, 131 F2d 31 and Kenion v. Giles, 1946, 81 U.S. . 

App. D. C. 96, 155 F2d 176. In the latter case this court in expressing 

18 

the rule said: 


18 

The recent case of Lott v. United States , 5 Cir., 1955, 218 F2d 675 at footnote 7 uses similar 
language. Also see Shurman v. United States 5 Cir., 1955, 219 F2d 282. 
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"It is reversible error for the trial court to fail 
to define the various crimes involved in the indictment, 
and to fail to define the elements of each, to the extent 
necessary to permit the jury to apply the law to the 
facts." 

The instruction_which was gi ven on attempt, here, falls far short 
of what is required by law. The courts instruction is neither clear 
nor cogent on the matter of defining the elements of the offense. The 
court nowhere accurately tells the jury just what they must find in 
order to convict the appellant under the theory of guilt if he attempted 
to produce or procure an abortion. It is of course, elementary that 
the instructions are for the guidance of the jury; it is the manner by 
which the jury is informed as to what is the law applicable to the of¬ 
fense charged. It, therefore, follows that without the proper guides 
the jury cannot properly perform its function under our system. 

In conclusion the appellant respectfully submits to this Honorable 
Court that the lower court errored in instructing the jury on attempt 
for the reason that the issue of intent was not in the case since the in¬ 
dictment had not charged it; and assuming that the issue of attempt 
was in the case the appelant asserts that the trial judge failed to 
properly define the elements of the offense and that in either instance 
his rights were substantially prejudiced. 

ARGUMENT 

H. 

THE COURT BELOW COMMITTED ERROR IN ALLOWING 
INTO EVIDENCE THE TESTIMONY OF THE WITNESS JEAN 
PATE, TO THE EFFECT THAT SHE AND ONE JUNE RAINES 
HAD IN JUNE OF 1955, ENTERED INTO AN AGREEMENT 
WITH THE PETITIONER TO HOUSE AND TAKE CARE OF 
PATIENTS, SENT BY THE PETITIONER, WHO WOULD 
HAVE OR SUFFER MINOR LABOR PAINS. 

In anticipation of testimony the prosecution expected from 
certain of its witnesses the prosecutor in his opening statement to 
the jury stated that the appellant had offered to Miss Stephenson and 
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Mr. Leon, for a fee of $50.00, the facilities of a premise in George¬ 
town, D. C., where she might go and be attended to while in the 
course of aborting. Then by way, apparently, of contemplated corrob¬ 
oration he told the jury that the appellant did have such a place because 
he had entered into an agreement with one Jean Pate and one June 
Baines, in June of 1955, to refer patients to their Georgetown residence. 

It was known to the prosecution beforehand that there was no evi¬ 
dence available that the petitioner had sent anyone to the Georgetown 
residence between the date of the alleged agreement and the date of the 
offense charged in the indictment. Thus it appears that the stratagem 
engaged by the prosecutor was designed and calculated for the purpose 
of prejudicing the defense. 

The contention of the government and the concurrence therein 
by the trial court that the evidence was admissible on the theory of 
showing scheme or plan to commit the offense charged is legally 
untenable, and furthermore is not supported by the facts, as is demon¬ 
strated by a review of the record. 

The prosecutor in his opening statement to the jury, over objection, 

i 

said the following: 

... I might say, that, as I said about the defendant, 
telling Mr. Leon that after the abortion he had a place 
in Georgetown where this girl could go, which would 
cost an extra $50.00, we intend to show you that he 
did have such a place on or about that time; that 
he had a woman by the name of Miss Bhone and Miss 
Pate, I believe, who at that time lived at 1902, I be¬ 
lieve it is, 37th Street, N. W. in the District of 
Columbia. 


We intend to show you that during the month of 
June of 1955, that the defendant Brown went to that 
address— 


l 


J.A. 6-8. 
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MR. MITCHELL: Your Honor, may we approach 
the bench ? 

(the following occurred at the bench:) 

MR. MITCHELL: I don’t know what he is going to 
say with respect to the dates antecedent to dates set 
forth in the indictment, but I certainly, out of caution — 

THE COURT: What are you going to say? 

MR. McLAUGHLIN: What am I going to say? I 
am going to say that this defendant in June of 1955 had 
an agreement with this Miss Rhone and Miss Pate, 
that he — 

THE COURT: June of 1955 is before. 

MR. MITCHELL: That is right. 

MR. McLAUGHLIN: I can bring it right up to 
date, that it was in existence in September. 

THE COURT: What is the ground of your objection? 

MR. MITCHELL: It precedes the date set forth 
in the indictment, coupled with the fact he knows the 
Grand Jury ignored the charge. 

MR. McLAUGHLIN: Oh, no, I will prove this. 

THE COURT: Which charge? 

MR. MITCHELL: The one he is talking about. 

THE COURT: This is only going to show he had a 
place up there where he would send the girl, isn’t it? 

MR. MITCHELL: That is right, he went to the 
Grand Jury with that very contention and the Grand 
Jury ignored it. 

THE COURT: What has that got to do with me? 

MR. MITCHELL: I don’t think that, in fairness, 
he can resort to attempting to produce here before 
this Jury, with respect to an independent offense 
alleged to have been committed — 

MR. McLAUGHLIN: I am not showing an inde¬ 
pendent offense. 

THE COURT: He isn’t showing an independent 
offense, he is showing the scheme and plan he had 
for sending these people, after the abortion was 
performed. 


MR. MITCHELL: He is only charged with committing- 
an abortion on the woman in September, not in June; there¬ 
fore, anything that precedes September, Your Honor, 
is not admissible. 

THE COURT: I don't think so, in veiw of the fact 
the government is going to prove that he said she could 
go there after she was aborted. 

MR. MITCHELL: Yes, but he didn't make that 
statement in June, Your Honor. 

THE COURT: I will overrule your objection. 

Go ahead. 

(The following occurred in open court:) 

MR. McLAUGHLIN: As I say, ladies and gentle¬ 
men of the jury, you recall when I said that the 
defendant told Mr. Leon that he had this place in 
Georgetown where, after the girl was aborted, - 
why, she could go and stay there for a period of — 
that is, for the price of $50. We will show you by 
witnesses that during that time that he did have 
such a place in Georgetown for the purpose, where 
he could have sent this Stephenson girl, if she paid 
the extra $50. 

It is urged upon this Honorable Court that an examination of the 
witness Pate's testimony conclusively demonstrates the error of the 
court's ruling on the foregoing proposition and highlights the error 
committed when the court improperly admitted Pate's testimony 
for the purposes contended for by the prosecution and concurred in 
by the court. The evidence was not of such character, quality and 

sufficiency as would permit its use to prove scheme or plan. More- 

2 

over, it was remote in point of time and was lacking in probative 


The testimony and evidence disclosed that no one was sent or referred to the Pate-Raines residence 
from the time of the alleged agreement (June) up to and including September 1, 1955, which was the 
date of the offense alleged in the indictment. (R. p. 329 f.) See Martin v. U. S. f 75 U. S. App. D.C. 
399 at p. 403 quoting Whiteman v. State, 1928, 119 Ohio St. 285, 164, N. E. 51, 63 A. L. R. 595: 

"The mere fact that testimony is logically relevant does not in all cases 
make it admissible. It must also be legally relevant. A fact which in connection 
with other facts renders probable the existence of a fact in issue may still be rejected, 
if in the opinion of the judge and under the circumstances of the case it is con¬ 
sidered misleading or too remote." 
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value; it did not show what girls were referred, or that, in fact, there 
was anything illegal intended in the alleged agreement. Essentially, 
the evidence was not probative of the facts in issue. 

The trial court, apparently, on the theory that the prosecution 
was entitled to introduce the evidence as showing a scheme and plan 
allowed the witness Joan Pate, over objection, to testify on the point 
and she stated as follows on direct examination: 

BY MR. McLAUGHUN: 

Q. My question was, what conversation, or 
what was said by the defendant Brown in June of 
1955 at the 37th Street address ? 

A. He described the nature of the incoming 
patients. 

Q. Just tell us, if you will, what he said, 
as close as you can, the words that he used. 

A. To the best of my knowledge, he said 

this: 

MR. MITCHELL: Objection. 

THE COURT: Just as you can recollect it. 

THE WITNESS: As I recollect, he said that 
the patients would have minature labor pains; we 
should cater to their whims, and keep them happy, 
and take very good care of them. He said that 
they would have pain, approximately ten hours. 

Q. Did he say as to any time that they would 
come? 

A. They usually came over a weekend. 

Q. And was there — 

MR. MITCHELL: This is objected to. I 
object to that. 

THE COURT: I will sustain the objection. 

Just repeat what you recollect. When were they 
to come? 

THE WITNESS: On weekends. 

BY MR. McLAUGHUN: 

Q. Was there anything said at that time, while 
the girl was there, as to getting in touch with him ? 
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MR. MITCHELL: Objection. Leading. 

THE COURT: It is a little leading. 

BY MR. MCLAUGHLIN: 

Q. Was there anything said at that time, if 
anything happened to any of the girls, what you 
were to do ? 

Q. We were to call the Doctor at his office 
after seven o’clock at night. 

THE COURT: What was the charge to be made? 
Anything said about that? 

THE WITNESS: One hundred dollars per patient. 

THE COURT: You were to charge $100 per 
patient? 

THE WITNESS: He was giving us that to take 
care of them. 

THE COURT: He gave you $100 to take care of 
them? 

THE WITNESS: That is right. 

BY MR. McLAUGHLIN: 

Q. And did that agreement between you and 
Mrs. Raines and Dr. Brown continue on up and in¬ 
clude the month of September of 1955? 

A. Yes, it did. 

MR. MITCHELL: Objection. The month of 
September. The date of the indictment is September 
1 . 


THE COURT: Did it continue up through Sep¬ 
tember 1, 1955? 

THE WITNESS: Yes, sir. 

MR. McLAUGHLIN: That is all I have of this 
witness, Your Honor. (J.A. p. 58-59) 

and on cross examination the witness testified thusly: 

Q. At the time you said that Dr. Brown came 
to your house in Georgetown, sometime in June, 
do you remember when in June it was ? 

A. I do not recall the date. 
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Q. Well, give us your best approximation 
of when it was, Mrs. Pate. 

A. I cannot recall. 

Q. Well, was it the first of June, the 14th 
of June, or the 30th of June? 

A. I do not recall, Mr. Mitchell. It was in 
June. 

Q. Tell us, Mrs. Pate, how you now remember 
that it was in June ? 

A. I very vividly remember, because he came 
over the very first month after the other girls moved 
out. 

Q. Well, they moved out in June; didn’t they? 

A. The first of June; and it was during that 
month that the Doctor came over. 

Q. And you remember that it was that same 
month rather than the succeeding month; is that cor¬ 
rect? 

A. I do remember. 

Q. Now, did you or Mrs. Raines, or the three 
of you together at any time there on this occasion 
you speak about in June, have a conversation with 
respect to abortions being committed by anyone ? 

A. We discussed taking care of the patients. 

Q. Did you understand the question, Mrs. Pate? 

A. I thought I understood, would you repeat, 
please ? 

Q. Now the question was: Did you, or did 
anyone at that meeting that you have testified 
about say anything about anybody being aborted ? 

A. The word "abortion” was not used, itself. 

Q. Now, you said something that Dr. Brown 
said something about sending some patient on a 
weekend; is that correct? 

A. That is correct. 

Q. Did he send anyone there in June? 

A. I didn’t hear you, I am sorry? 

Q. Was anyone sent to your house in June ? 

A. No. 
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THE COURT: It is a little leading. 
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Q. Was there anything said at that time, if 
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THE COURT: Did it continue up through Sep¬ 
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MR. McLAUGHLIN: That is all I have of this 
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Q. Well, give us your best approximation 
of when it was, Mrs. Pate. 
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Q. Well, was it the first of June, the 14th 
of June, or the 30th of June? 

A. I do not recall, Mr. Mitchell. It was in 
June. 

Q. Tell us, Mrs. Pate, how you now remember 
that it was in June ? 

A. I very vividly remember, because he came 
over the very first month after the other girls moved 
out. 

Q. Well, they moved out in June; didn’t they? 

A. The first of June; and it was during that 
month that the Doctor came over. 

Q. And you remember that it was that same 
month rather than the succeeding month; is that cor¬ 
rect? 

A. I do remember. 
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A. We discussed taking care of the patients. 

Q. Did you understand the question, Mrs. Pate? 

A. I thought I understood, would you repeat, 
please ? 

Q. Now the question was: Did you, or did 
anyone at that meeting that you have testified 
about say anything about anybody being aborted ? 

A. The word ’’abortion” was not used, itself. 

Q. Now, you said something that Dr. Brown 
said something about sending some patient on a 
weekend; is that correct? 

A. That is correct. 

Q. Did he send anyone there in June? 

A. I didn’t hear you, I am sorry? 

Q. Was anyone sent to your house in June? 

A. No. 
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Q. Anyone sent to your house in July? 

A. No. 

Q. Anyone sent to your house in August; up 
to the first date of September, did anybody come 
there ? 

A. Not until the first day of September. (J. A. p. 59-60) 


BY MR. MITCHELL: 

Q On the first day of September, 1955, did 
someone come to your house, purportedly sent 
there by Dr. Brown ? On the first day of Septem¬ 
ber, 1955? 

A. No. (J. A. p. 62-63) 

Counsel for the appellant contend that the trial court committed 
prejudical and substantial error in allowing into evidence testimony of 
the witness Pate of the alleged agreement and also erred in permitting 
the prosecution to urge it before the jury. 

We are not unmindful of the principle which allows evidence to 
be admitted for the purpose of showing scheme or plan, where such 
evidence tends to prove a scheme or plan on the part of the accused 
to commit the offense charged. 

• However, the foregoing mentioned principle is not applicable 
in the cause, because the evidence adduced does not meet the required 
standard. 

The government contended that there was a continuing agreement 
between the petitioner, Jean Pate and June Raines, which commenced 
in June of 1955, whereby the petitioner would send to the witness Pate 
and June Raines' residence women who would have minature labor 
pains, who were to be cared for by Pate and Raines. 

In this connection shortly after the witness Pate took the stand 
the following took place: 
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Q. During the month of June of 1955, did 
you see a person who identified himself as Dr. 

Brown ? 

A. I did. 

Q. Do you see him in Court here today? 

A. Yes, .sir. 

Q. Will you point at him, please? 

A. In the blue suit (indicating). 

MR. McLAUGHLIN: May the record show 
she points to the defendant, Dr. Brown. 

THE COURT: Very well. 

BY MR. McLAUGHLIN: 

Q. When and where did you s ee Mr. Brown 
in the month of June of 1955 ? 

A. At our home,. Mrs. Raines had called him 
and asked him to come by. 

MR. MITCHELL: Objection. 

THE COURT: Sustained. 

BY MR. McLAUGHLIN: 

Q. You say you did see him at your home ? Is 
that what you said ? 

A. That is right. 

Q. And you called, ’Tiome", at that time what 
address ? 

% 

A. 1902 37th Street. * 

Q. Is that addrejss in Georgetown ? 

A. Yes, it is. 

Q. Can you recall what part of the day you saw 
him, that is, the defendant Brown, at that address? 

A. It was in the afternoon. 

Q. Now, at that time, who was present when you 
saw him, the defendant Brown? 

A. June Raines, myself. 

Q. Now, did you have any discussion with the 
defendant Brown at that time, or did Mrs. Raines 
have any discussion with the defendant Brown in 
your presence ? 
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A. We all talked, the three of us together. 

Q. All right. Tell us what was said by Brown, 
if you can recall, the defendant. 

MR. MITCHELL: Objection. 

THE COURT: This is in June? 

MR. McLAUGHLIN: Yes, Your Honor. 

THE COURT: Are you going to bring it up from 
June to the present time, to when this alleged episode 
took place ? 

MR. McLAUGHLIN: Yes, Your Honor. 

MR. MITCHELL: May I make this suggestion, 
Your Honor ? In the interest of caution, that he 
come to the bench and tell Your Honor, proffer to 
your Honor what it is that he proposes to do ? 

THE COURT: Very well. 


MR. McLAUGHLIN: I intend to show by this 
witness, Your Honor, that in June of f 55 Dr. Brown 
went to that address, as she has stated, and to her 
and to this Mrs. Raines, made an arrangement with 
them for the purpose of keeping girls over the week¬ 
end that he would send to her, who would have men¬ 
strual trouble, and that they were to pacify them- 
and treat them, and all that, and if anything hap¬ 
pened, they should get in touch with him. 

I am going to ask her if that happened, and if 
that arrangement continued on up through September 
of *55; and she will say, yes. 

MR. SHORTER: I think that one big question 
is whether or not, pursuant to that arrangement, 
anything happened before September, to show as 
part of a scheme and plan to be connected with 
this offense. 

MR. MITCHELL: Your Honor*s wariness about 
it is well based, because she says in her statement 
that no statements were made about abortions. 

THE COURT: This is all right. All the 
evidence we have so far is that, according to the 
complaining witness she could go to this house 
in Georgetown for an extra $50.00 after the 
abortion had been completed. 
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MR. MITCHELL: But this witness says in her 
statement that nothing was said about these persons 
having been aborted. 

THE COURT: Oh, that is all right. 

MR. McLAUGHLIN: Labor pains, I think it was, 

Your Honor. Something to that effect. 

~ MR. MITCHELL: The next thing he is going to 
say is, did that agreement continue. In her state¬ 
ment, she doesn T t say that it continues. Next time 
anything is said about it is sometime around Sep¬ 
tember 23. 

MR. McLAUGHLIN: He sends a girl there 
September 27. 

THE COURT: You can take your objections as the 
questions arise. 

MR. SHORTER: Let me make this one further 
point, Your Honor. You say the complaining witness 
has testified that she could go to a house in George¬ 
town. She doesn’t say what house in Georgetown. 

I don’t think the connection is clear. 

THE COURT: It is clear enough for the jury to 
d etermine whether it is or not. You don’t think he 
has got two houses in Georgetown. 

MR. MITCHELL: That would be entirely pos¬ 
sible. 

THE COURT: Well, go ahead, let’s proceed. (J. A. 55-57) 

The court laboring under an erroneous assumption then permitted the 
introduction of the inadmissible evidence. 

Obviously the witness Pate’s testimony could not and did now show 
design, plan or scheme. It clearly appears from the preceeding ex- . 
cerpts of Pate’s testimony which followed the bench conference set out 
above, that it was lacking in probative value, because it did not show 
that the agreement was to do an illegal act nor that it was related to 
the doing of the offense charged in the indictment. Consequently, the 
jury was left to infer that the agreement was an illegal one and then 
to further infer or presume that the illegal agreement so found was 
connected with the doing of the act charged in the indictment. This, 
we think, is resting a presumption or inference on a presumption or 
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inference which is not legally permissible. (Russo v. U. S., 123 F. 2d. 
420) 6 

Assuming arguendo that there was an illegal agreement satisfactorily 
established, it does not erase the error. For admittedly no woman, in¬ 
sofar as competent legal evidence is concerned, was ever sent to the 
Pate-Raines residence in pursuant of the agreement. Significantly, the 
witness Sylvia Stephenson did not go there. 

It is difficult to perceive the connection or the relationship between 
the "scheme or plan" and the offense charged when it is considered that 
the requirement of the exception for the admissibility of the proof of 
separate offenses when the evidence shows scheme or plan, is that the 
scheme or plan is of probative value in proving the offense charged. 
(Wigmore on Evidence, 3rd Ed Sec. 304, et seq.) 

The courts have long been aware of the dangerous nature of evi¬ 
dence of the type and character here introduced through the testimony 
of the witness Jean Pate. 

This Honorable Court speaking through the late chief judge 
Stephens, in his concurring opinion in Martin v. U. S. , (1942) 75 
App. D. C. 399, 127 F. 2d. 865, said, in referring to Burge v. U. S. , 

26 App. D C. 524, the following at page 402: 

T lt is equally well settled that, subject to certain 
exceptions which will be referred to below, the - 
Government cannot as part of its proof that a de¬ 
fendant is guilty of a crime charged, include evi¬ 
dence that he has committed another crime or 
crimes". 


"The exceptions, however, to this rule are few, 
and they are well stated in People v. Molineux, 168 
N. Y. 264 , 293 , 61 N E. 286, 62 L. R.A. 193, thus: 

T Generally speaking, evidence of other crimes is 
competent to prove the specific crime charged 
when it tends to establish (1) motive; (2) intent; 

(3) the absence of mistake or accident; (4) a common 
scheme or plan embracing the commission of two or 
more crimes so related to each other that proof of one 
tends to establish the others; .* 


0 See Simon v. United States, (1935) 6 Cir., 78 F.2d. 454 where it was held that the establishing of a fact 
by building one inference upon another does not constitute substantive evidence to submit to a jury. 

* Emphasis ours. 
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and at page 404 of the opinion says further: 

"It is of course true that the question thus pre¬ 
sented is one which must be determined largely ac¬ 
cording to the discretion of the trial judge. But 
cases will occur in which the necessity of evidence 
of other crimes is so slight and the prejudicial 
effect so great that to admit the evidence would be 
beyond the proper limits of discretion and within 
the field of error. 

As appears from the Governments contention 
stated above the two exceptions which it is neces¬ 
sary to deal in the instant case are the so-called 
’Common scheme or plan’ exception and that re¬ 
ferred to as the ’identity' exception. To bring 
a case within the former "there must be evidence 
of system between the offense on trial and the one 
sought to be introduced. They must be connected 
as parts of a general and composite plan or scheme 
or they must be so related to each other as to show 
a common motive or intent running through both". 

People v. Molineux , 61 N. E. at 299. Underhill 
on Criminal Evidence (1st Ed 1898) Section 88 
puts it thus: 

". . Some connection between the crimes 
must be shown to have existed in fact and in the 
mind of the actor, uniting them for the accomplish¬ 
ment of a common purpose, before such evidence 
can be received. This connection must clearly 
appear from the evidence . Whether any connection 
exists is a judicial question. If the court does not 
clearly perceive it, the accused should be given 
the benefit of the doubt, and the evidence rejected. 

The minds of the jurors must not be poisoned and 
prejudiced by receiving evidence of this irrelevant 
and dangerous description." Emphasis contained in 
the original citation. 

This court in the Martin case at page 404 also significantly indi¬ 
cated that even in the instance where it is determined that the evidence 
is admissible as an exception, the factor of necessity should be con¬ 
sidered. Moreover, the Court recognized the compelling need for 
cautionary instruction to the jury. In the case at bar none was given. 

See also: U. S. v. Klass , 166 F. 2d. 373; Hubby v. 

U. S. 150 F 2d. 165; People v. Molineux, 168 
N. Y., 264, 293, 61 N. E. 286;“2 Wigmore on 
Evidence (3rd Ed. 1940) Section 304; Railton v. U. S ., 

127 F.2d. 691. 
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The petitioner urges that in respect of the proposition herein¬ 
before urged the trial court committed prejudicial and reversible 
error. 


ARGUMENT 

m 

THE TRIAL JUDGE’S REMARK IN OPEN COURT AND WITHIN 
THE PRESENCE OF THE JURY TO THE EFFECT THAT 
THERE WAS TESTIMONY THAT A GIRL WAS SENT TO 
THE PATES-RAINES RESIDENCE BY TfaE APPELLANT 
SOME TIME IN SEPTEMBER, WHERE THERE WAS NO 
SUCH TESTIMONY IN THE RECORD, CONSTITUTED 
REVERSIBLE AND PREJUDICIAL ERROR. 

As pointed in out Argument H, supra, the witness Pate was al¬ 
lowed, over the objection of the appellant, to testify that in the month 
of June, 1955, the appellant had entered into an agreement with the 
witness and Miss Raines whereby the appellant, for the sum of $100. 00, 
was to send women with minature labor pains to the Pate-Raines resi¬ 
dence. It must be remembered that the offense with which the appellant 
was charged allegedly occurred on September 1, 1955. The witness 
Pate was asked, on cross examination, whether or not anyone was 
sent to her house by the appellant in June or July, 1955. Her answer 
was ”no”. (J. A. 59-6() She was later asked this question by counsel 
for appellant: ”On the first day of September, 1955, did someone, 
come to your house, purportedly sent there by Dr. Brown? On the 
first day of September, 1955?” Her answer was ”no”. (j. A. 62-63 ) 
Thereupon, the court interrupted the examination by counsel and 
asked the witness: ’’Did anyone come there in September?” Counsel 
for the appellant immediately objected to this question by the court. 
Counsel had information that the witness Pate's answer to the question 
would be that someone had been sent there on September 23, 1955; 
a date subsequent to the date of the alleged offense. 1 This evidence 

The witness Pate had said to the police in a written statement to them, a copy of which statement 
had been previously supplied to appellant’s counsel that the first time someone had been sent to the 
residence by the appellant was on September 23, 1955. 
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would have therefor been prejudicial to the appellant. The court over¬ 
ruled counsel's objection, fj. A. p 63} The following then occurred: 

MR. MITCHELL: Your Honor, I think you will 
understand why I object. 

THE COURT: I wish you wouldn't run around like 
that. I have made my ruling, and you are protected 
in the record. 

MR. MITCHELL: That won't help me, Your 
Honor. The harm will be done; and I think you 
will understand why. 

THE COURT: The allegation of the indictment 
is that the abortion was performed on September 1? 

MR. MITCHELL: Yes, sir. 

THE COURT: And according to the conversation 
given — the testimony given by the complaining 
witness was to the effect that after the abortion 
was performed, for another $50.00, something 
could take place; right? After the abortion was 
performed, something could be done? 

MR. MITCHELL: Mr. McLaughlin and I would 
like to approach the bench. 

MR. McLAUGHLIN: You ask him. 

MR. MITCHELL: I am asking. 

THE COURT: I don't know what you want to come 
to the bench for. There is no complication involved. 

It is a very simple proposition. 

MR. MITCHELL: I think it isn't, Your Honor. 

THE COURT: All right. 

(Whereupon counsel approached the bench and the - 
following proceedings were held out ot the hearing 
of the jury.) 

THE COURT: What do you want? 

MR. McLAUGHLIN: Tell him what is on your 
mind. 

MR. MITCHELL: Your Honor, this brings in a 
date of September 23. 

THE COURT: Is that the first time anyone came 
there? 

MR. MITCHELL: Yes, sir. 
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THE COURT: All right. (J.A. p 63) 

From the foregoing proceedings, it was apparent that the court 
agreed with counsel for the appellant that a disclosure to the jury that 
a woman was allegedly sent to the Pate-Raines residence on Sep¬ 
tember 23rd, - a date subsequent to the date of the alleged offense would 
be prejudicial. The court, being mindful that such a disctosure would 
have been grossly prejudicial to the rights of the appellant, did not. 
allow the witness to testify with respect to visits to her premises by 
women allegedly sent by the appellant which occurred after September 1, 
1955. 

Thereafter, during the balance of the witness Pate's testimony, 
care was taken by counsel to avoid posing any questions to the witness 
that would elicit the prejudicial response that someone had been sent 
to the Pate-Raines residence after the date of the alleged offense. This 
caution abided throughout the trial, but was unfortunately erroneously 
breached by the trial judge himself when, during the closing argument 
of counsel for the government, the court made a remark within the 
hearing of the jury which completely nullified the previous care that had 
been taken to avoid such prejudice to the rights of the appellant. The 
reference to the fact that a girl had been sent to the Pate-Raines resi¬ 
dence after the date of the alleged offense, moreover came at a time 
when counsel for the appellant was powerless to refute it. It was this 
action by the trial court, an unguarded remark, that though possibly 
inadvertently made, nevertheless, so greatly prejudiced appellants 
rights as to warrant and compel the reversal of his conviction, . Even 
though the court struck its reference to persons being sent to the 
premises in Georgetown and asked the jury not to consider it, the ap¬ 
pellant says that this did very little toward ameliorating the harm to 
the appellant that had been occasioned by the remark. 

During his closing argument, counsel for the government began 
to comment on the testimony of the witness Pate. In answer to an 
attack made upon the witness by the defense counsel in his argument, 
the attorney for the government said: 
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■ "Now, he says, well, Miss Pate. Then he tells 
you about five or six D & C's. Now who is Miss Pate 
associated with in this case? Was she associated 
with Miss Stephenson? Is she associated with Mr.. 

Leon ? Is she associated with any of these other doc¬ 
tors ? No. This defendant picked that company. 

Miss Pate was a friend of his. So, if my friend 
wants to stand up before you and condemn her, then 
let him condemn the defendant himself for picking 
such company and associate in having a place 
where those who might be aborted could lay in 
over the weekend and pass the fetus or whatever 
ailments they might have as a result of the abor¬ 
tion." (J.A. p 122-123) 

Of course, government counsel's statement, above, that the 
defendant had a place, "where those who might be aborted could lay in 
over the weekend and pass the fetus or whatever ailments they might 
have as a result of the abortion, " had no foundation in the record and 
counsel for the appellant therefore objected. The court reprimanded 
the prosecutor and he agreed that he would leave out the word "fetus". 
Upon continuing his closing argument, after the incident above referred 
to, counsel for the government said to the jury: 

"But you heard her testify, ladies and gentlemen 
of the jury, and of course what she testified to. Then 
I say to you, what do you think these girls were going 
out there for over the weekend?" (J.A. p. 123) 

Counsel for the appellant again found it n ecessary to call atten¬ 
tion to the fact that the remarks of government counsel which implied 
that girls had gone to the Raines residence over the weekend, were 
without foundation in the record. At this point, the court stepped in 
and the following transpired in open court: 

"THE COURT: The only reference you can make - 
is as to what Miss Pate testified that the arrangement 
was that the girls could go there. 

MR. McLAUGHLIN: Well, you heard her testify 
as to the nature of their ailments when they got there. 
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MR. MITCHELL: Your Honor, there is no 
testimony that anyone got there in this case. 

THE COURT: I think she testified that the 
first girl came sometime in September which was 
a day subsequent to the indictment* that no one 
had come there in July and August, is that 
correct? M (J.A. p. 123-124) 

This last remark of the court, the appellant asserts, is the instance 
by which the trial court committed prejudical error. The clear im¬ 
plication contained in the Courts remark was that there was testimony 
that the appellant had sent a girl, whom he had committed an abortion 
upon, to the subject residence to recuperate. Up to this point, the 
jury had not the slightest intimation that there was any suggestion 
that any girl had visited the Georgetown premises. There had been 
no evidence that anyone was ever sent there. 

It is not only the fact that this prohibited reference came to the 
attention of the jury, that the appellant contends as being erroneous, 
but it is also the source from which it came. It was from the most 
unimpeachable source of the courtroom, the trial judge. The Supreme 
Court of the United States has, on at least one occasion, 2 pointed out 
that jurors are ever influenced and persuaded by the open pronounce¬ 
ments of the presiding judge. This is what the appellant asserts was 
the situation here. 3 

Immediately after this remark was made by the court, counsel 
for the defendant asked to approach the bench to point out to the court 
that there was no such testimony as had been suggested in the court's 
remark, and for this reason, asked the court to declare a mistrial. 

This occurred in the following fashion: 

"MR. MITCHELL: May we approach the bench, 
because that isn't my recollection ? 

THE COURT: All right. 

o 

Bollenbach v. United States, 326 U.S. 607, 90 L.Ed. 350, where the court said: "The influence 
of the trial judge on the jury is necessarily of great weight.. .and jurors are ever watchful of the words 
that fall from him. Particularly in a criminal trial, the judge’s last word is apt to be the decisive word." . 
3 

The temper and tenor of the courts remark is not to be captured from a reading of the printed word, 
however, appellant respectfully submits that the court was adamant and considerably demonstrative 
in its statement and actions. 





49 


(At the bench.) 

MR. MITCHELL: Your Honor, unfortunately, 

I fepl compelled to ask for a mistrial. 

THE COURT: On what ground ? 

MR. MITCHELL: Well, your Honor mentioned 
about the witness, you had specifically — in order 
to protect the defendant, you had specifically avoided 
any reference to the 23rd about anybody going there 
and restricted it up to the first. 

THE COURT: I thought she said nobody came 
there until September. 

Will you get Miss Pate's testimony. 

MR. MITCHELL: I have it. 

MR. SHORTER: Your Honor, you were about 
to ask about someone coming in September. 

THE COURT: I thought she testified that no 
one came in September. 

MR. MITCHELL: I think it starts at 335. 

(Referring to transcript.) 

THE COURT: That is what I thought. There 
was some colloquy between the court and counsel 
as to whether she said anyone came up there until 
September 1. 

MR. SHORTER: It is on cross-examination, 

Your Honor. 

THE COURT: Then you asked the question 
"On the first day of September, 1955, did someone 
come to your house, purportedly sent there by 
Dr. Brown? 

And the answer is, "No.". 

Then I asked, "Did someone come there in 
September?" 

And you made an objection and then we had 
a bench conference, and I think I sustained your 
position. So that I will strike that from the jury 
and the motion for mistrial is denied. " (J. A. p. 124^129) 

After the bench conference, the court then said to the jury: "Ladies 
and gentlemen, all reference to any people being sent to the premises 
in Georgetown is stricken and you will not consider it. " This caution 
to the jury the appellant asserts in no way erased from the jurors minds 
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the harmful implications of the judge's remarks. The jury could not 
but be impressed with the fact that the judge was in possession of some 
information which, though not coming to their attention by way of testi¬ 
mony, was reliable and accurate. Jurors, as pointed out above, 
peculiarly cling to the pronouncements of the presiding judge. It is 
he to whom they look for guidance during the course of trials. The 
jury undoubtedly accepted as true, the remarks of the trial judge with 
all its implications, notwithstanding the courts' admonition to disregard 
same. This acceptance by the jurors, is a logical product of the 
esteem in which they hold the pronouncements of the presiding judge, 
and is not uncommon. 4 The difficulty with which.the appellant was 
confronted by virtue of the remark of the trial court was moreover 
increased by the fact that appellant was totally unable to refute the 
suggestion implicit in the remark. He was afforded no protection by 
the admonition of the Court to disregard the remark. 5 . It would have 
been better, from the appellant's standpoint, to have had the prohibited 
evidence developed testimonially. For in the posture of the circum¬ 
stances, as they occurred, the appellant was bereft of all opportunity 
to defend against the accusations and suggestion, and in fact, had not. 
a restriction been placed by the court upon the admissibility of evidence 
beyond the date set forth in the indictment, the appellant at the proper 
junction, was in a position to refute, by the utilization of competent 
evidence, the testimony had it been admitted. 6 


4 See foot note 3. 

The court did not explain to the jury why they should disregard the remark nor did he tell them 
that the statement was untrue. 

g 

The appellant would have called three witnesses to refute the testimony that any person came to 
the premises during the month of September. They were Raphael Costaneira, Phillipe San Fuentes and 
Shirley Mae Green. The first two were frequent visitors to the Pates-Raines resident. Miss Green in 
an affidavit given to^counsel for the appellant before trial, averred that: On September 9, 1955 she was 
employed by Miss Pate and Mrs. Raines as a domestic and baby sitter. Her working hours were from 
7:30 a.m. to 5:30 p.m. Monday through Friday; occasionally she worked weekends; at no time during 
her employment did she see any strange women there who appeared to be sick or in need of care; all 
of the bedrooms in the house were occupied by members of the household; there were no extra sleeping 
facilities. (See Mr. Mitchell's remarks to the court, J. A....60-61). 
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During the direct examination of the witness Pate, the court com¬ 
mitted a breach to the appellants rights which was similar in nature to 
the prejudicial remark that he uttered within the hearing of the jury. 
This breach, now mentioned, when taken with the prejudicial remark of 
the court, above referred to, makes more manifest the error caused by 
the remark. During the direct examination of the witness Pate, the fol¬ 
lowing occurred: 

BY MR. MCLAUGHLIN: 

Q. My question was, what conversation, or what 
was said by the Defendant Brown in June of 1955 at that 
37th Street address? 

A. He described the nature of the incoming patients. 

Q. Just tell us, if you will, what he said, as close 
as you can, the words that he used. 

• • • 

THE WITNESS: As I recollect, he said that the pa¬ 
tients would have miniature labor pains; we should cater 
to their whims, and keep them happy, and take very good 
care of them. He said that they would have pain, approx¬ 
imately ten hours. 

Q. Did he say as to any time that they would come ? 

A. They usually came over a weekend. 

Q. And was there-- 

MR. MITCHELL: This is objected to. I object to 

that. 

THE COURT: I will sustain the objection. Just 
repeat what you recollect. When were they to come? 

THE WITNESS: On weekends. 

BY MR. MCLAUGHLIN: 

Q. Was there anything said at that time, if any¬ 
thing happened to any of the girls, what you were to do? 

A. We were to call the Doctor at his office after 
seven o' clock at night. 

THE COURT: What was the charge to be made? 

Anything said about that? 

THE WITNESS: One hundred dollars per patient. 
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THE COURT: You were to charge $100 per pa¬ 
tient? 

THE WITNESS: He was giving us that to take 
care of them. 

THE COURT: He gave you $100 to take care of 
them? 7 

THE WITNESS: That is right 8 

The above proceedings took place very shortly after counsel for the 
appellant had indicated to the court at a bench conference that the evidence 
would not show that anything occurred pursuant to the alleged agreement 
between Pate, Raines and the appellant, prior to the date of the alleged 
offense. Counsel for the appellant was aware that if by any manner the 
suggestion was allowed to be presented to the jury that a person had al¬ 
legedly been sent to the residence subsequent to the date of the alleged 
offense, grave harm would be done to the rights of the appellant. The 
Court fully understood the appellants position. Notwithstanding, the 
Court allowed the witness to state in response to its question that the ap¬ 
pellant allegedly was giving her and Raines $100 per patient (which cer¬ 
tainly means that at sometime the appellant gave her and Pate $100). The 
witness was referring to an alleged transaction which occurred late in 
September after the date of the alleged offense. The court well knew this, 
but instead of striking the witness' response, the court further compounded 
the prejudice by openly remarking, "He gave you $100 to take care of them. Tt 
This constituted prejudicial error. The court in this remark, fully trans¬ 
mits to the jury the fact that, allegedly at some time something was done 
between the parties to the agreement in performance thereof. The court 
does this even though it has ruled to restrict the testimony to events which 
occurred prior to the date of the alleged offense. The witness' response 
and the court's remark puts the impression before the jury that the al¬ 
leged agreement had been consummated. This was not true, and the court 
knew it; for, as pointed out, counsel for the appellant had cautioned the 
court that prior to the alleged offense nothing had been done in furtherance 


7 

Emphasis ours, 

o 

Joint Appendix p. 
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of the agreement, but allegedly something had been done subsequent to 
the date of the alleged offense, and that it would be prejudicial to admit 
testimony thereof into evidence. 

The appellant urges that the court, in the instance above enumer¬ 
ated, committed prejudicial and reversible error. 

ARGUMENT 

IV. 

THE COURT COMMITTED REVERSIBLE ERROR IN UNDULY 

RESTRICTING THE APPELLANT’S RIGHT OF CROSS- 

EXAMINATION OF THE WITNESS PATE. 

The appellant contends that error was committed by the court in its 
unreasonable denial of the appellant’s right of cross-examination. Appel¬ 
lant attempted in the course of his cross-examination of the witness Pate 
to lay before the jury the witness’ motive, bias, interest, character and 
lack of credibility, but was prevented in limine from so doing. This the 
appellant asserts constituted prejudicial error. 

Shortly after the appellant’s counsel began to cross examine the wit¬ 
ness Pate, the following occurred: 

BY MR. MITCHELL: 

Q, Now, are you employed? 

A. Yes, lam. 

Q. Where are you employed? 

A. Weaver and Glassie. 

Q. They are attorneys’ aren’t they? 

A. That is correct. 

Q. How long have you been employed there? 

A. Since April. 

Q. Were you working in June ? 

A. Yes. 

Q. Were you working in July? 

A. I am sure I was. I was sick at one time and 
did miss some work. 

Q. You were sick? 

A. Yes, I was. 



Q. What was the matter with you, Mrs. Pate? 

A. I had to have a D. and C. operation. 

Q. Are you married? 

A. Yes, I am. 

Q. Where is your husband? 

A. I don T t know. We do not live together any 
more. 

Q. How long have you been apart? 

A. Five years. 

Q. And did you have a D. and C. operation as a 
result of having an abortion? 

A. No, I did not. I have had six. 

Q. I beg your pardon? 

A. I have had to have six; and it is caused by func¬ 
tional upset. 

Q. Oh, I see. You would have no objection to any 
hospital or clinical records with respect to the matter; 
would you? You would waive — 

MR. McLAUGHLIN: I would object. It is immaterial. 

THE COURT: I don’t think the question is a proper 
one, to begin with. I will sustain the objection. 

MR. MITCHELL: It has been answered, if Your Honor 
please, and I have proof. 

THE COURT: I understand; and I have made my rul¬ 
ing. Whether she had a D. and C. is immaterial to her 
testimony here. 

MR. MITCHELL: Whether or not she was pregnant 
would go to the question of her credibility. 

THE COURT: That is not material, whether she is 
pregnant or not. 

MR. MITCHELL: May we approach the bench, Your 
Honor? 

THE COURT: No, you may not. 

MR. MITCHELL: For the record, do I understand 

the Court will not permit me to ask this witness— 

»• 

THE COURT: I have ruled it out. It is immaterial 
whether she was pregnant, whether she had a D. and C., 
whether she had an abortion, or anything. That is out. 

She has testified along a limited line only. 




55 


MR. MITCHELL: I object to Your Honor’s ruling. 

THE COURT: You may have your objection, yes. 

MR. MITCHELL: I object. 

♦ * * 

MR. MITCHELL: I assume that under Your Honor’s 
ruling, I may not ask her if she wasn’t a patient at Columbia 
Hospital? 

THE COURT: No, you may not. That hasn’t anything to 
do with what she has testified to. Slhe could well have been a 
patient; I don’t know; but it has no bearing on what she said. 

(R. p. 332-335) 

Later, the following occurred. 

Q. Now, you used to live with Captain Raphael 
Castaneira; didn't you? 

MR. McLAUGHLIN: I object to this, if Your Honor please. 

THE COURT: Sustained. 

MR. McLAUGHLIN: He knows it is unfair. 

THE COURT: What do you mean by ’’live with”? 

MR. MITCHELL: Resided with lim; stayed in his apart¬ 
ment with him. 

MR. McLAUGHLIN: I object to the question. 

THE COURT: I sustain the objection. 

MR. MITCHELL: To go with— 

MR. McLAUGHLIN: I object to the question. 

THE COURT: I sustained it. 

MR. McLAUGHLIN: He is continuing. 

MR. MITCHELL: Well, may I make my record, Your 
Honor ? 

THE COURT: Yes, you can make it. 

(Whereupon counsel approached the bench and the following 

proceedings were held out of the hearing of the Jury:) 

MR. MITCHELL: I offer and prdffer to prove, through 
the question and witnesses, that the witness now on the stand 
did, in fact, live in adultery with Captain Raphael Castaneira; 
and that goes to the question of her moral character, moral 
turpitude. 
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.THE COURT: That is a new one on me. You are helping 
your client a lot. 

MR. MITCHELL: I think so. 

THE COURT: You do? 

MR. MITCHELL: Maybe I am wrong. 

THE COURT: All right You know the law. (JA pp. 64) 

The appellant submits that the lines of inquiry, which were foreclosed 
by the court, were attempts on the part of the appellant to develop relevant 
matters tending to affect the credibility of the witness. The appellant urges 
that it is entirely allowable, under his right of cross-examination (Alford 
v. United States, 282 U. S. 687), to attempt to impeach the character of the 
witness Pate by showing that she, a married woman living apart from her 
husband, had become pregnant, and had had an abortion; and that she was 
an adulteress. The court T s abrogation and denial of this right constituted 
reversible erjror. (See 3 Wigmore on Evidence, sections 981 et. seq.) 

In United States v. Gross (7 Cir. 1939) 103 F. 2d 11, the court correctly 
states as the rule relating to veracity-character cross-examination that, 
"when a party or a witness takes the stand he takes his character with him, 
and he may be questioned as to collateral matters in so far as the answers 
thereto may reflect upon his character as a witness." 

Later, in the cross-examination of the witness Pate, counsel for the 
appellant sought to elicit facts to show the bias and motive (hostility against 
the appellant) of the witness. Again, the court prejudicially abrogated the 
rights of the appellant; this occurred in the following manner: 

BY MR. MITCHELL: 

Q. Mrs. Pate, with respect to your statement as 
to what you said happened in June of 1955, you fabricated 
that; did you not ? 

MR. McLAUGHLEN: I object, if Your Honor please. 

MR. MITCHELL: After you had— 

THE COURT: What do you mean? She lied about it? 

MR. MITCHELL: Yes. 

MR. McLAUGHLIN: I object to that phrase, Your Honor. 

THE COURT: Let him ask the question. 
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BY MR. MITCHELL: 

Q. There came a time when you had a disagreement 
with Mrs. Raines, which grew out of your use of her auto¬ 
mobile at a time at which you told the police that you were 
not driving the car,- that someone else was driving it, and 
then subsequently— 

MR. McLAUGHLIN: I am going to object to this, Your 
Honor. 

THE COURT: I don’t know what the question is yet. 

MR. McLAUGHLIN: I object to the question, a long 
dissertation. 

THE COURT: I don’t know what it is yet. I can’t rule 
on it until I find out what it is. 

MR. McLAUGHLIN: I don’t think it is a proper question. 

THE COURT: I don’t think it is either. I have to get 
the question before I rule on it. 

MR. McLAUGHLIN: The way it is phrased, I don’t 
think it is proper. 

THE COURT: I don’t think it is either, but I don’t 
know what it is. Finish your question that you are going 
to ask this witness. 

MR. MITCHELL: Very well. 

BY MR. MITCHELL: 

Q. Now, you told the police that you weren’t driving 
the car when, in fact, you were, and as a result of that, 
the two of you had an altercation at a time when you 
struck her with a bottle, necessitating the requiring of 
taking of 27 stitches in her face, for which she had you 
arrested. Is that true? 

THE COURT: Don’t answer the question. 

MR. McLAUGHLIN: I object to the question. 

THE COURT: I will sustain your objection. 

BY MR. MITCHELL: 

Q. You have previously testified under oath that 
the facts concerning which you have testified here before 
the Grand Jury and the matter was ignored, the same 
thing; isn’t that right? 

MR. McLAUGHLIN: Oh, I object to that, Your Honor. 
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THE COURT: I will sustain the objection. 

MR. McLAUGHLIN: Go ahead and answer. . 

THE COURT: Are you objecting, or aren’t you? Make up 
your mind. 

MR. McLAUGHLIN: I will withdraw the objection. 

BY MR. MITCHELL: 

Q Was it ignored ? 

A. I am afriad I don’t understand. I testified before the 
Grand Jury to what? 

THE COURT: This same testimony, he is talking about, 
that you are giving today, you gave to the Grand Jury; is that 
right? That is what he wants to know. 

THE WITNESS: Yes sir. 

BY MR. MITCHELL: 

Q. Did you tell— 

THE COURT: Yes; she said she did. 

BY MR. MITCHELL: 

Q. Now, do you know whether the Grand Jury ignored the 
matter or not? 

A. I have been— 

MR. MITCHELL: Wait a minute, you said she could 
answer. 

MR. McLAUGHLIN: Oh, yes, I willrfoliowit up. 

THE WITNESS: I understand the Grand Jury did ignore 

that. 

BY MR. MITCHELL: 

Q. Mrs: Pate, did you know a man by the name of 
Phillipe San Fuentes ? 

A. Yes, sir, I did. 

Q. Was he a frequent visitor to your house? 

MR. McLAUGHLIN: I object to this, Your Honor. 

THE COURT: Did he come to the house? 

THE WITNESS: We took Spanish lessons from him 
twice a week at the house. 

BY MR. MITCHELL: 

Q. He was also your boy friend; wasn’t he? 

A. He was not. 
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Q. Isn’t he the one that was in the car that you allege 
was driving the automobile at the time you made the report 
to the police ? 

MR. McLAUGHLIN: I object to this. 

THE COURT: I will sustain the objection. 

MR. MITCHELL: I have no further questions. 

THE COURT: That is all. (J.A. pp. 65-69) 

i 

In the foregoing portion of the cross-examination of the witness 
Pate, the appellant sought to inquire into the witness’ motive in testifying 
against the appellant as she did and the influences causing her so to testi¬ 
fy. 

The witness had testified on direct examination that in June 1955, she 
was living in a house rented by one June Raines; and that the appellant had 
visited the residence and there entered into an agreement with her and June 
Raines to send patients there. The obvious impression upon the jury from 
the witness’ testimony was that the appellant and June Raines were friends. 
Counsel for the appellant, in the above quoted portion of the cross-examina¬ 
tion of the witness, sought to show that the witness Pate and the appellant’s 
friend, June Raines, had a disagreement which had resulted in an alterca¬ 
tion; that June Raines had the witness Pate arrested and that she, Pate, 
therefore, bore animosity and hostility toward the appellant’s friend, June 
Raines, which was likely to cause her to testify against the appellant as 
she had. Counsel for the appellant, along the same lines, sought to show 
further that the Witness Pate had testified before a grand jury, which was 
investigating the alleged conspiracy between the appellant and June Raines 
about which the witness Pate had testified, and that the grand jury returned 
”No Bill”. 

The appellant had every right to attempt to expose to the jury that 
the witness Pate gave her testimony with malicious motives and the court’s 
denial of this right constituted reversible error. Alford v United States 
(1931) 282 U.S. 687, 51 S.Ct. 218, 75 L. E. 624; Villaroman v. United 
States (1951) 87 D.C. App. 240, 184 F2d 261, 21 A.L.R. 1074; Lindsey v. 
United States (1942) 77 D. C. App. 1, 133 F2d 368. See also: Underhill’s 
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Criminal Evidence, 4th Ed., sec. 937; 3 Wigmore on Evidence, sec. 944; 
American Jurisprudence, Witnesses, sec. 715, 722; Corpus Juris Secun¬ 
dum, Witnesses, secs. 921, 1025, 1148, 1171. 

CONCLUSION 

In conclusion, appellant submits to this Honorable Court that the 
Court below committed prejudicial and reversible error as to each and all 
of the points hereinbefore set forth in appellants brief and therefor counsel 
respectfully urge that this Honorable Court reverse the verdict and judgment 
entered against the appellant by the Court below. 

Respectfully submitted, 

CURTIS P. MITCHELL 
and 

JOHN A. SHORTER, JR. 

508 Fifth Street, N. W. 

Washington 1, D. C. 

Attorneys for Appellant 
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JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
[ Filed December 5, 1955] 

Holding a Criminal Term 

Grand Jury Impanelled September 29, 1955, Sworn in on October 4, 1955 

The United States of America : Criminal No. 1171-55 

v. : Grand Jury No. Orig. 

Schley Brown : Abortion (22 D. C. C. 201) 

The Grand Jury charges: 

On or about September 1, 1955, within the District of Columbia, 
Schley Brown, by means of medicine and drugs, a more particular 
description of which is unknown to the Grand Jury, and by other means 
unknown to the Grand Jury, did procure and produce an abortion and 
miscarriage of Syliva J. Stephenson, she being then and there pregnant. 

/s/ Leo A. Rover _ 

Attorney of the United States 
in and for the District of 
Columbia 

A TRUE BILL: 

/s/ Alfred G. White _ 

Foreman. 
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664 PLEA OF DEFENDANT [ Filed Dec. 5, 1955] 

On this 9th day of December, 1955, the defendant Schley Brown,, 
appearing in proper person and by his attorney Curtis P. Mitchell, being 
arraigned in open Court upon the Indictment, the substance of the charge 
being stated to him, pleads NOT GUILTY thereto. 


By direction of 

Richmond B. Keech 
Presiding Judge 
Criminal Court #4 

HARRY M. HULL, Clerk 

B y/s/ John B. Noone 
i Deputy Clerk 

Present: 


United States Attorney 

B y Robert Asman _ 

Assistant United States Attorney 


Roger E. Frye 
Official Reporter 


[ Filed March 5, 1956] 

668 MOTION FOR JUDGMENT OF ACQUITTAL 

AND/OR NEW TRIAL 

Comes now the defendant in the above entitled cause, by and 
through his attorney, Curtis P. Mitchell, and moves this Honorable 
Court to grant a judgment of acquittal or a new trial, and as reasons 
therefor, states as follows: 

1. Th$t the verdict was contrary to fact. 

2. That the verdict was contrary to the weight of the evidence. 

3. That the verdict was contrary to law. 

4. That there were prejudicial errors committed during the 
course of the trial. 



. 5. And for such other and further reasons as will be called to the 
attention of the Court upon the hearing of this motion. 


/s/ Curtis P. Mitchell 
Curtis P. Mitchell 
Attorney for Defendant 
1901 Eleventh Street, N.W. 
Washington 1, D. C. 

ADams 4-3233 


Service of a copy acknowledged this 
5th day of March, 1956. 


/s/ Leo A. Rover, USA 
United States Attorney 


NOTICE OF APPEAL 
[ Filed March 29, 1955J 
Name and address of appellant 

Schley Brown 237 Rhode Island Ave., N.W. 

Name and address of appellant’s attorney 
Curtis P. Mitchell 
1901 Eleventh Street, N.W. 

Offense 

Violation of D. C. C. 201 (Abortion) 

Concise statement of judgment or order, giving date, and any sentence 
Jury verdict of guilty as charged, March 1, 1956, sentence of two 
(2) to eight years imposed 

Name of institution where now confined, if not on bail 
District of Columbia Jail and Asylum 

I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 
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March 29, 1956 
Date 


/s/ Schley Brown 
Appellant 


/s/ Curtis P. Mitchell 
Attorney for Appellant. 


[ Filed April 5, 1955] 

On this 29th day of March, 1956, came the attorney of the United 

States, the defendant in proper person and by his attorney Curtis, P. 

Mitchell, Equire; whereupon the defendants motion for judgment of 

acquittal and/or new trial is by the Court denied. 

The defendant is remanded to the District of Columbia Jail. 

By direction of 

Edward M. Curran _ 

Presiding Judge 
Criminal Court #4 

HARRY M. HULL, Clerk 

Present: 

United States Attorney 

B y Arthur McLaughlin _ B y Richard Kane _ 

Assistant United States Attorney Deputy Clerk 


M. A. Deeds 
Official Reporter 
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[ Filed April 10, 1956J 

. On this 29th day of March, 1956 came the attorney for the govern¬ 
ment and the defendant appeared in person and by counsel, Curtis P. 
Mitchell, Esquire. 

It is Adjudged that the defendant has been convicted upon his plea 
of not guilty and a verdict of guilty of the offense of 

ABORTION 
as charged 

and the court having asked the defendant whether he has anything to say 
why judgment should not be pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court. 

It is Adjudged that the defendant is guilty as charged and convicted. 

It is Adjudged that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprison¬ 
ment for a period of 

Two (2) years to Eight (8) years 

It is adjudged that the defendant’s license to practice medicine be 
and is hereby revoked. 

It is ordered that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer 
and that the copy serve as the commitment of the defendant. 


Edward M. Curran _ 

United States District Judge 


Clerk 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
[ Filed April 27, 1956] 

1 i Washington, D. C., 

February 21, 1956. 

The above-entitled matter came on for trial on the merits before 
the HONORABLE EDWARD M. CURRAN, United States District Judge, 
and a Jury, at 10 o’clock a. m. 

APPEARANCES: 

On behalf of the Government: 

ARTHUR MCLAUGHLIN, 

Assistant United States Attorney 

On behalf of the Defendant: 

CURTIS MITCHELL, Esq., and 
JOHN SHORTER, Esq. 

****** 

3 OPENING STATEMENT ON BEHALF OF THE GOVERNMENT 

MR. McLAUGHLIN: * * * 

****** 

13 I might say that, as I said about the defendant, telling Mr. Leon 

that after the abortion he had a place in Georgetown where this girl 
could go, which would cost an extra $50, we intend to show you that 
he did have such a place on or about that time; that he had a woman 
by the name of Miss Rhone and Miss Pate, I believe, who at that time 
lived at 1902, I believe it is, 37th Street, N. W., in the District of 
Columbia. 

We intend to show you that during the month of June of 1955, that 
the defendant Brown went to that address — 

MR. MITCHELL: Your Honor, may we apprdach the bench? 

(The following occurred at the bench:) 

MR. MITCHELL: I don’t know what he is going to say with respect 
to dates antecedent to dates set forth in the indictment, but I certainly, 
out of caution — 
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14 THE COURT: What are you going to say? 

MR. McLAUGHLIN: What am I going to say? I am going to say 
that this defendant in June of 1955 had an agreement with this Miss 
Rhone and Miss Pate, that he — 

THE COURT: June of 1955 is before. 

MR. MITCHELL: That is right. 

MR. McLAUGHLIN; I can bring it right up to date, that it was in 
existence in September. 

THE COURT: What is the ground of your objection? 

MR. MITCHELL: It precedes the date set forth in the indictment, 
coupled with the fact he knows the Grand Jury ignored the charge. 

MR. McLAUGHLIN: Oh, no, I will prove this. 

THE COURT: Which charge? 

MR. MITCHELL: The one he is talking about. 

THE COURT: This is only going to show he had a place up there 
where he would send the girl, isn’t it ? 

MR. MITCHELL: That is right, he went to the Grand Jury with 
that very contention and the Grand Jury ignored it. 

THE COURT: What has that got to do with me? 

MR. MITCHELL: I don’t think that, in fairness, he can resort 
to attempting to produce here before this jury, with respect to an in¬ 
dependent offense alleged to have been committed — 

MR. McLAUGHLIN: I am not showing an independent pffense. 

15 THE COURT: He isn’t showing an independent offense, he is 

showing the scheme and plan he had for sending these people, after the 
abortion was performed. 

MR. MITCHELL: He is only charged with committing an abortion 
on the woman in September, not in June; therefore, anything that pre¬ 
cedes September, Your Honor, is not admissible. 

THE COURT: I don’t think so, in view of the fact the government 
is going to prove that he said she could go there after she was aborted. 

MR. MITCHELL: Yes, but he didn’t make that statement in 
June, Your Honor. 
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THE COURT: I will overrule your objection. Go ahead. 

(The following occurred in open court:) _ 

MR. McLAUGHLIN: As I say, ladies and gentlemen of the jury, 
you recall when I said that the defendant told Mr. Leon that he had this 
place in Georgetown where, after the girl was aborted, why, she could 
go and stay there for a period of — that is, for the price of $50. We 
will show you by witnesses that during that time that he did have such 
a place in Georgetown for the purpose, where he could have sent this 

Stephenson girl, if she paid the extra $50. 

4c * * * * * 4c 

22 SYLVIA JOAN STEPHENSON 

4c ♦ 4c 4c 4c 4c 4c 

DIRECT EXAMINATION 
BY MR. McLAUGHLIN: 

Q. Just talk real loud so we can hear you. What is your full 
name? A. Sylvia Joan Stephenson. 

Q. A little louder. A. Sylvia Joan Stephenson. 

Q. Where do you live? A. I now live at 3811 Wilson Boulevard 
in Arlington. 

Q. Where did you live during the month of June, 1955? A. I 
was at home in Virginia at that time. 

MR. MITCHELL: I am having difficulty hearing the witness. 

j 

THE COURT: Keep your voice up. You were where in June ? 

23 THE WITNESS: I was at my home with my parents in June. 

THE COURT: What was that address ? 

THE WITNESS: It was Bishop, Virginia. 

THE COURT: Bishop, Virginia? 

THE WITNESS: Yes. 

BY MR. McLAUGHLIN: 

Q. During the month of June of 1955, Miss Stephenson, will you 
tell us whether or not you were menstruating? A. Yes. 

Q. Did there come a time during the month of June of 1955 when 
you stopped menstruating? A. I am sorry, not during June, I am sorry. 
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Q._ When was the last time, that is during June or prior to June, 
when you stopped menstruating? A. It was about the third week in 
May. 

Q. May? A. Yes. 

Q. All right. Did you menstruate during the month of June of 
1955? A. No. 

Q. Do you recall whether or not you menstruated during the 
month of July of 1955? A. No. 

24 Q. As a result of your failing to menstruate those two months, 
June and July of 1955, did you go to see anyone, any doctor? A. I 
think it was in July that I went to see the doctor. 

Q. July of 1955? A. Yes. 

Q. All right, what doctor did you go to see, do you recall? A. 
Dr. Syme in Alexandria. / 

THE COURT: Simon? 

THE WITNESS: Syme, S-y-m-e. 

MR. MITCHELL: How do you spell it? 

THE COURT: S-y-m-e. 

BY MR. MCLAUGHLIN: 

Q. Do you recall where his office was ? A. It was, the address 
was Quaker Lane, but I am not sure of the number. 

Q. Where? A. In Alexandria. 

Q. Virginia? A. Yes, sir. 

Q. Can you recall the approximate time that you went to see him? 
A. I think it was about the last of July. I am not sure. 

25 Q. And did Dr. Syme make any examination of you? A. Yes, 
he did. 

Q. And as a result of that examination, did he give you certain 
information, did he tell ydu certain things? A. What sort of informa¬ 
tion? 

MR. MITCHELL: Just one moment. 

THE COURT: All he wants to know is if he told her anything, not 
what he told her. 
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MR. MITCHELL: Very well, your Honor. The questions are 
leading, your Honor. 

THE COURT: After he examined you, did he tell you the result 
of his examination ? 

THE WITNESS: Yes, he did. 

THE COURT: All right. 

BY MR. MCLAUGHLIN: 

Q. And at that time, Miss Stephenson, were you keeping company 
with anyone? A. No. 

Q. Did you, at that time, did you know a man by the name of 
Arthur Leon? A. Yes. 

Q. Now, as a result of the information that you received from 
this doctor, did you see Mr. Leon? A. Yes, I did. 

Q. And did you have a conversation with Mr. Leon as to the 
26 information you received from the doctor ? 

MR. MITCHELL: Objection, your Honor. 

THE COURT: What is the ground ? 

MR. MITCHELL: It is leading, the first question, preliminary to 
that, it presupposes the existence of the ultimate fact of which he wants 
the witness to testify. 

THE COURT: I will let her answer. Did you tell Leon what the 
doctor told you ? 

THE WITNESS: Yes, I did. 

BY MR. McLAUGHUN: 

Q. And, as a result of that, did you and Mr. Leon go any place? 

MR. MITCHELL: Same objection. It is leading, "as a result 

of"— 

THE COURT: I don't know how else you are going to put it. 

MR. MITCHELL: I think you can let the witness testify. 

THE COURT: No, he wants to know as a result of that, did they 
go anywhere. It is not leading. 

THE WITNESS: Not immediately, no. 
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BY MR. McLAUGHUN: 

Q. After discussing it, did there come a time when you did go some 
place with Leon? A. Yes. 

27 Q. And can you recall the approximate date? A. It was about a 
week before the operation was performed. 

Q. Can you recall— 

MR. MITCHELL: Will you keep your voice up? 

BY MR. McLAUGHUN: 

Q. Do you recall what month it was ? 

MR. MITCHELL: I have to interrupt. She said something about 
a week— 

THE COURT: She said a week before the operation was performed 
she went somewhere. That is what you said, wasn't it? 

THE WITNESS: Yes. 

THE COURT: Do you remember the month that you went to this 
place? 

THE WITNESS: It was in the last week in August. 

BY MR. McLAUGHUN: 

Q. Last week in August of 1955? A. Yes. 

Q. All right, and where did you go, Miss Stephenson? A. We 
went to Dr. Brown’s office. 

Q. When you say ”Dr. Brown’s office, ” do you recall where his 
office was located at that time? A. It was at Rhode Island Avenue. 

i 

I don’t recall the number. 

28 Q. Do you recall near what streets? A. It was in the two 
hundred block. 

Q. When you say Rhode Island Avenue, what section of Washing¬ 
ton, D.C. was that? A. Northwest. 

Q. Now, when you went to Dr. Brown, as you say, on that oc¬ 
casion, was there anyone with you? A. Mr. Leon was with me. 

Q. And how did you get to Dr. Brown’s office, by what means 
of transportation? A. In Mr. Leon’s car. 

Q. And can you tell us what time you arrived at Dr. Brown’s 
office? A. I suppose about ten o’clock in the morning. 
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29 



Q... And when you arrived at the office, can you tell us how you 
entered the office of Dr. Brown? A. We just walked into the anteroom 
and then Mr. Leon went into the office. 

Q. Keep your voice up. A. We went into the anteroom. 

Q. You say the anteroom. How did you enter the place, the 
office from the street? A. There was a door right on the street. 

Q. Right on the street? A. Yes. 

Q. All right. You say you and Mr. Leon entered the anteroom ? 
A. Yes. 

Q. All right. And after you entered the anteroom, did you see 
anyone? A. Well, Dr. Brown came out, there was no one else there. 

Q. You say Dr. Brown came out, came out of where? A. His 
office. 


Q. And where was that in reference to the anteroom that you were 
in? A. It was directly across from the entrance door. It was straight 
across the room from the entrance. 

Q. And when Dr. Brown came out of his office as you say, did you 

i 

at that time have any conversation with him? A. I don T t think I did. 

Q. Did Mr. Leon have any conversation with Dr. Brown in your 
presence? A. He went into Dr. Brown's office with him. 

Q. And how long did he remain in his office with Dr. Brown ? 

A. Approximately five minutes, I would say. 

Q. And after Leon went into—you say, you mean that is the 
office from the anteroom? A. Yes. 

Q. All right. And remained in there five minutes. Did there 
come a time when Mr. Leon and the defendant came out? A. After 
about five minutes they came out. 

Q. When they came out, they came out into what room? A. Into 
the anteroom again. 

Q. Is that where you were? A. Yes. 

Q. Did you at that time have any conversation with the defendant 
Brown? A. No. 




Q. Did Mr. Leon have any conversation with the defendant Brown 
at that time that you overheard ? A. Not that I overheard, no. 

Q. While you were there, that is, after Mr. Leon came out of 
the office, was there any talk between Leon and the defendant Brown? 

MR. MITCHELL: Objection. The witness just answered that 
question. 

THE COURT: She said that she didn’t hear any but I don’t know 
whether they could have been talking and she did not hear, I don’t know. 
Did you see them talking? 

THE WITNESS: No more conversation than saying that we would 
be back. If there were any at all, that was it. 

BY MR. MCLAUGHLIN: 

Q. What? A. Perhaps he said’’Good-bye. ” 

Q. Not ’’perhaps. ” If you didn’t hear it, say so. A. I don’t 
remember exactly. This was quite a while back. I was quite upset 
at the time. 

Q. All right. You say you didn’t hear any conversation. Is that 
right? Is that your statement? A. Yes. 

Q. Now, how long—did there come a time when you left Dr. 
Brown’s office on that last week of August? A. Immediately after they 
came out of Dr. Brown’s office, we left. 

THE COURT: You say that Leon and Dr. Brown were in his 
private office about five minutes, was it? 

THE WITNESS: Yes. 

THE COURT: And when they both came out, you and Leon left? 

THE WITNESS: Yes. 

BY MR. McLAUGHLIN: 

Q. Now, after that occasion, did there come a time when you saw 
Dr. Brown again? A. Yes. 

Q. And can you recall what date that was ? A. September 1, to 
the best of my knowledge. 

Q. September 1st of what year? A. 1955. 

Q. And on that date of September 1st of 1955, do you recall 
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Q... And when you arrived at the office, can you tell us how you 
entered the office of Dr. Brown? A. We just walked into the anteroom 
and then Mr. Leon went into the office. 

Q. Keep your voice up. A. We went into the anteroom. 

Q. You say the anteroom. How did you enter the place, the 
office from the street? A. There was a door right on the street. 

Q. Right on the street? A. Yes. 

29 Q. All right. You say you and Mr. Leon entered the anteroom ? 

A. Yes. 

Q. All right. And after you entered the anteroom, did you see 
anyone? A. Well, Dr. Brown came out, there was no one else there. 

Q. You say Dr. Brown came out, came out of where? A. His 
office. 

Q. And where was that in reference to the anteroom that you were 
in? A. It was directly across from the entrance door. It was straight 
across the room from the entrance. 

Q. And when Dr. Brown came out of his office as you say, did you 
at that time have any conversation with him? A. I don’t think I did. 

Q. Did Mr. Leon have any conversation with Dr. Brown in your 
presence? A. He went into Dr. Brown’s office with him. 

Q. And how long did he remain in his office with Dr. Brown ? 

A. Approximately five minutes, I would say. 

Q. And after Leon went into—you say, you mean that is the 
office from the anteroom? A. Yes. 

30 Q. All right. And remained in there five minutes. Did there 
come a time when Mr. Leon and the defendant came out? A. After 

i 

about five minutes they came out. 

Q. When they came out, they came out into what room? A. Into 

i 

the anteroom again. 

Q. Is that where you were? A. Yes. 

Q. Did you at that time have any conversation with the defendant 
Brown? A. No. 
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Q. Did Mr. Leon have any conversation with the defendant Brown 
at that time that you overheard ? A. Not that I overheard, no. 

Q. While you were there, that is, after Mr. Leon came out of 
the office, was there any talk between Leon and the defendant Brown? 

MR. MITCHELL: Objection. The witness just answered that 
question. 

THE COURT: She said that she didn’t hear any but I don’t know 
whether they could have been talking and she did not hear, I don’t know. 
Did you see them talking? 

THE WITNESS: No more conversation than saying that we would 
be back. If there were any at all, that was it. 

BY MR. McLAUGHLIN: 

Q. What? A. Perhaps he said’’Good-bye. ” 

Q. Not ’’perhaps. ” If you didn’t hear it, say so. A. I don’t 
remember exactly. This was quite a while back. I was quite upset 
at the time. 

Q. All right. You say you didn’t hear any conversation. Is that 
right? Is that your statement? A. Yes. 

Q. Now, how long—did there come a time when you left Dr. 
Brown’s office on that last week of August? A. Immediately after they 
came out of Dr. Brown’s office, we left. 

THE COURT: You say that Leon and Dr. Brown were in his 
private office about five minutes, was it? 

THE WITNESS: Yes. 

THE COURT: And when they both came out, you and Leon left? 

THE WITNESS: Yes. 

BY MR. McLAUGHLIN: 

Q. Now, after that occasion, did there come a time when you saw 
Dr. Brown again? A. Yes. 

Q. And can you recall what date that was? A. September 1, to 
the best of my knowledge. 

Q. September 1st of what year? A. 1955. 

Q. And on that date of September 1st of 1955, do you recall 
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whether or not you saw Mr. Leon? A. I did. 

Q. And when did you see Mr. Leon, if you can recall, for the 
first time on September 1st of 1955? A. It was in the afternoon, about 
three o’clock. 

Q. And did you go any place with Mr. Leon at that time on Sept¬ 
ember 1st, 1955? A. Yes, I did. 

Q. Where did you go with Mr. Leon? A. We went to Union Trust. 

Q. And can you recall where the Union Trust was located, what 
branch? A. About Fifteenth and H, I think. 

Q. In what section of the city? A. Northwest. 

Q. And while you were there did Mr. Leon do anything, did you 
see him do anything? 

THE COURT: What did you go there for? 

THE WITNESS: To obtain the money. 

BY MR. McLAUGHLIN: 

Q. Was money obtained at that time? A. Yes, it was. 

33 Q. How much was obtained ? A. $300. 

Q. After that incident in the Union Trust, did there come a time 
when you saw Dr. Brown again on that date? A. Yes. 

Q. All right. What time would you say that you saw him, Dr. 
Brown, on September 1st of 1955? A. About 7 o’clock. 

THE COURT: In the evening? 

THE WITNESS: Yes. 

BY MR. McLAUGHLIN: 

Q. Where did you see the defendant Brown about seven o’clock 
on September 1st? A. In his office on Rhode Island Avenue. 

Q. And is that the same office that you had been previously in 
the last week in August? A. Yes, it was. 

Q. All right. Was there anyone with you on September 1st, when 
you saw Dr. Brown? A. Mr. Leon was with me. 

Q. Now, what time would you say you arrived at Mr. Brown’s 
office on September 1st of 1955? 

THE COURT: Seven p. m. she said. 
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MR. McLAUGHUN: What? 

34 THE COURT: Seven p. m. 

THE WITNESS: Yes. 

BY MR. McLAUGHUN: 

Q. When you arrived at his office, who did you see? A. Dr. 
Brown. 

Q. Where was Dr. Brown when you saw him in his office on 
September 1st? A. He was in his office. 

Q. What room did you see him in first? A. In the anteroom. 

Q. And while in the anteroom at that time, was Mr. Leon with 
you? A. Yes, he was. 

Q. Now, did you have any talk with the defendant Brown at that 
time? A. I don’t recall. 

Q. Did Mr. Leon have any talk with the defendant Brown at that 
time in your presence? A. I suppose he did. 

Q. No, not suppose. A. Well, I can 1 ! say for sure. I don’t re¬ 
member, but there were three people in there; there must have been 
some conversation. 

Q. Well, now, did you remain in that anteroom? A. No, we 
went into Dr. Brown’s office. 

Q. What? A. We went into Dr. Brown’s private office. 

35 Q. When you say you went into Dr. Brown’s private office, who 
went to Dr. Brown’s private office? A. Dr. Brown, Mr. Leon and I. 

Q. And who? A. Myself. 

Q. When you went into his office, did you have any talk with 
Dr. Brown at that time? A. We had a general discussion of what he 
would do. 

Q. What general discussion did you have with Dr. Brown at that 
time? A. The method which he would use. 

Q. What method did he say he would use? A. A type of paste. 

Q. What? A. A type of paste. 

Q. Do you recall that he described the paste to you or named the 
paste? A. He named it but I don’t recall. 
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Q. All right. Did he say anything as to what he would do with 
the paste? A. Yes. 

. Q. What did he say? A. He said it would be injected into the 
uterus and it would cause an abortion. 

36 Q. Was there any further talk there at that time ? A. Not that 
I recall. 

Q. Now, did the three, that is, you and Mr. Leon and the 
defendant Brown, remain in his office after that conversation? A. I 
went into another room. 

Q. Where was that room that you went into? A. It was to the 
left of Dr. Brown’s office. 

Q. Was it on the same floor? A. Yes. 

Q. Now can you describe—at whose direction did you go into 
that room? A. Dr. Brown’s. 

Q. Can you describe that room you went into? A. It was very 
small, contained the sterilizer, some tables and a chair-like affair. 

Q. Can you describe the chair? A. It was similar to a barber’s 
chair. It tilted. 

THE COURT: It tilted back, you mean? 

THE WITNESS: Yes. 

BY MR. MCLAUGHLIN: 

Q. And when you went in that room, did you see Dr. Brown in 
that room? A. He came in later. 

Q. How long after you went in, would you say Dr. Brown came 
in? A. Two or three minutes. 

37 Q. Now, after Dr. Brown came in, did you have any talk with 
him at that time? A. I suppose general conversation. 

Q. No, just recall, if you will, did you have any conversation 
with him at that time? A. Yes. 

Q. All right. What conversation did you have with him, Dr. 

Brown, at that time? A. I don’t recall, it was general conversation. 

Q. You say ’’general. ” What do you mean by ’’general” ? 

i 

A. Well, he was more or less putting me at ease so I wouldn’t be scared. 



17 

Q. What did he say that you can recall, in substance? You don’t 
have to use the exact words. A. He just told me not to worry, it wasn’t 
dangerous. 

Q. What else, if anything, did he tell you? A. I don’t recall. 

Q. Did you receive any instructions from him at that time ? 

MR. MITCHELL: Objection. 

THE COURT: I will sustain it. I suppose it is too leading. 

38 BY MR. McLAUGHLIN: 

Q. Now, while you were in that office, what did you do? A. Well, 
I sat in the chair. 

Q. All right. At whose suggestion did you sit in the chair? A. 

Dr. Brown’s. 

Q. And after you sat in the chair then, what next did you do? A. 

I don’t recall. 

Q. What? A. I don’t recall. 

Q. Do you recall whether or not you removed any of your gar¬ 
ments? 

MR. MITCHELL: Objection. 

THE COURT: I will allow the question. Did you remove any of 
your garments ? 

THE WITNESS: Yes. 

THE COURT: What did you remove ? 

THE WITNESS: My pants. 

BY MR. McLAUGHLIN: 

Q. After you removed that, what did you do? A. Sat in the chair. 

Q. And at the time you sat in the chair, where was the defendant 
Brown? A. He was in the office. 

39 Q. In what room with reference to where you were? A. The 
same. 

Q. And after you sat in the chair, then what next took place? 

A. Then Dr. Brown sterlized his, whatever instrument he may have 
used. 

Q. Can you describe what kind of an instrument it was? A. It 
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was a scissor-like affair with which he held the paste. 

Q, What position were you in when you saw him do that? A. I 
don’t know. 

THE COURT: Were you sitting upright in the chair? 

THE WITNESS: I think it was tilted back. I can’t say for sure. 

BY MR. MCLAUGHLIN: 

Q. And who tilted the chair back? A. Dr. Brown. 

Q. While you were in that position, did you see him do anything 
else? A. No. 

Q. Now, did there come a time when Dr. Brown did anything 
to you? 

MR. MITCHELL: Objection. 

40 THE COURT: Overruled. 

THE WITNESS: Well, he used— 

BY MR. McLAUGHLIN: 

Q. Talk louder, please. A. He painted me internally with 
iodine. 

Q. When you say "internally, ” what parts of you did he paint 
internally? A. The uterus. 

Q. And after he did that, then what next did he do? A. He 
inserted the paste. 

Q. And inserted the paste in what part of you?. A. The uterus. 

Q. Did he do anything else after that? A. Gave me a shot of 
penicillin. 

Q. Whereabouts did he give you the shot of penicillin? A. Li 
the hip. 

Q. And did he do anything else at that time? A. No. 

Q. All right. Did you remain in the chair all this time? A. Yes. 

Q. Did there come a time when you got up from the chair? A. Yes. 

Q. And when you got up from the chair, did you have any con- 

41 versation with the defendant Brown? A. Only to ask him where 
the bathroom was. 

Q. What? A. Only to ask him where the bathroom was. 
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Q. Did you go to the bathroom at that time? A. Yes. 

Q. When you came out of the bathroom where was the bathroom 
in reference to the room where this chair was? A. You went through 
the anteroom and a hallway to the bathroom. It was to the left of the 
anteroom. 

Q. Now, when you came out of the bathroom, where did you go? 
A. We left. 

Q. When you say "we left," who do you mean left? A. Mr. 

Leon and I. 

Q. Where did you see Mr. Leon after leaving the bathroom? 

A. In the anteroom. 

Q. Now, after you left the office of the defendant, where did you 
go? A. To Mr. Leon’s apartment. 

Q. And what time would you say you arrived at Mr. Leon’s apart¬ 
ment that night of September 1st? A. About nine. 

Q. In the evening? A. Yes. 

42 Q. And did you remain there overnight? A. Yes. 

Q. And during the night, that is, after leaving Dr. Brown’s 
office, and going to the apartment of Mr. Leon, did anything happen 
to you? A. No. 

Q. And after being at Mr. Leon’s apartment, were you there 
approximately at ten o’clock the next morning? A. Yes. 

MR. MITCHELL: Objection. He is leading the witness. 

THE COURT: Yes, I sustain the objection. You are leading her 
too much. 

BY MR. McLAUGHLIN: 

Q. The next morning September 2nd of 1955, what was your 
physical condition? A. I was having some pain but otherwise I felt 
all right. 

THE COURT: When was this that you were having some pain? 

THE WITNESS: All day of the second. 

THE COURT:. Having some pain all day the second ? 

THE WITNESS: Yes. 
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43 BY MR.. McLAUGHUN:. 

Q. When did the pain start on September 2nd? A. Very early 
in the morning, I woke up and from then on it continued. 

Q. And those pains were in what parts of the body? A. In the 
abdomen. 

Q. Now, as a result of those pains that you were having, did 
there come a time during that day when you called someone ? 

MR. MITCHELL: Your Honor, I don T t want to seem fractious 
but he is leading the witness. He is asking what he wants. He is 
asking, did she call someone. 

THE COURT: There being many things she could do that isn't 
what he wanted to find out. She could state whether she called somebody 
and who she did, who she called. 

THE WITNESS: Yes, I did. 

BY MR. McLAUGHUN: 

Q. Who did you call? A. I did not call personally. Mr. Leon 
called. 

MR. MITCHELL: Objection. I ask that it be stricken. 

THE COURT: Wait a minute. I can't hear you both at once. Did 
you hear Leon make the call? 

THE WITNESS: Yes. 

44 THE COURT: Why should it be stricken? 

MR. MITCHELL: Because the question was asked, did she call, and 
she said she did not. 

THE COURT: That is right. She did not but Leon did. 

BY MR. McLAUGHUN: 

Q. At the time Leon made the call where was he? A. He was 
in his apartment. 

Q. And do you know how he came to be in his apartment at that 
time? A. I don T t understand the question. 

Q. Was he in the apartment all day prior to the time he called ? 

A. Yes. 

Q. And at the time he called, what time of the day or night would 



you say it was? A. About 6:30 in the evening. 

.. Q. And what was your physical condition at that time? A. Very 
painful. 

Q. And those pains were in what part of the body? A. The 
abdomen. 

Q. Talk a little louder, please. In the abdomen, you say? A. 

Yes. 

Q. And, as a result of this telephone call on the part of Mr. Leon, 
did anyone come to the apartment? 

MR. MITCHELL: Just a moment, please. Don’t answer. I ob¬ 
ject to this. It presupposes the nature of the call, it presupposes 
certainly some contents of the call and he is asking her as a result of 
the call, she did not personally make the call. There is no indication 
or evidence. 

THE COURT: I sustain your objection. 

BY MR. McLAUGHUN: 

Q. After that incident about six o’clock at night, you say, did 
Mr. Leon make any other telephone calls ? A. He made one about an 
hour later. 

Q. And who was that telephone call to ? 

MR. MITCHELL: Objection. 

THE COURT: Do you know who he called ? 

THE WITNESS: Yes. 

THE COURT: How do you know who he called ? 

THE WITNESS: I overheard the conversation. 

THE COURT: Tell us what the conversation was. 

MR. MITCHELL: Your Honor, don’t you think we had better find 
out how she can identify the person first? 

THE COURT: I don’t know. I will have to listen to what she 

says. 

MR. McLAUGHUN: I will just si$p that. 

THE COURT: All right. 
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BY MR. McLAUGHUN: 

Q. At that time the second call you say would be about what time ? 

THE COURT: An hour later she said. 

MR. McLAUGHUN: I want to get the time, your Honor. 

THE COURT: She said the first call was at 6:30 and Leon called 
an hour later. You want her to say 7:30? 

MR. McLAUGHUN: Yes. 

THE COURT: Was it 7:30? 

THE WITNESS: Let T s say between 7:30 and 8. 

BY MR. McLAUGHUN: 

,Q. After that incident of that telephone call, did anything happen 
to you? A. Not immediately after. 

Q. How soon afterwards ? A. About an hour, about nine. 

Q. About nine. That is p. m. ? A. Yes. 

Q. September 2nd, is that right? A. Yes. 

Q. What happened to you about 9 p.m. on September 2nd? A. I 
aborted. 

47 Q. You say you aborted? Just what happened? Tell us, if you 

can describe it. A. I don't remember exactly. 

Q. What? A. i I don't remember exactly. I fainted. 

Q. You say you aborted. Now what did you feel, if anything, 
just prior to aborting ? 

MR. MITCHELL: Objection. She said she didn't remember. 

THE COURT: She said she aborted and then she said she 
fainted. 

MR. MITCHELL: That is a conclusion. 

THE COURT: How did you feel just before you fainted, Miss 
Stephenson ? 

THE WITNESS: There was quite a bit of pain and a feeling of 
relief, I suppose you would say. 

THE COURT: And then you fainted? 

THE WITNESS: Yes. 

THE COURT: Where were you when this happened, in the 
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apartment, where were you in the apartment? 

THE WITNESS: I was on the bed. 

THE COURT: On the bed. And did there come a time when you 
regained consciousness ? 

THE WITNESS: Yes. 

48 BY MR. MCLAUGHLIN: 

Q. What was your condition at the time you regained conscious¬ 
ness ? 

THE COURT: How did you feel? 

.. THE WITNESS: Well, the pain had ceased, that was the main 
thing to me at the time. 

MR. MITCHELL: I can’t hear. 

THE COURT: The pain had ceased. 

THE WITNESS: And actually I felt fine, there was quite a bit of 
bleeding. 

BY MR. MCLAUGHLIN: 

Q. Where were you bleeding from? A. The uterus. 

Q. And you say quite a bit of bleeding, is that what you said ? 

A. Yes. 

Q. And were you discharging anything, that is, something in 
addition to blood ? 

MR. MITCHELL: Objection. 

THE COURT: Sustained. 

BY MR. MCLAUGHLIN: 

Q. At the time you say you were bleeding, is that right? 

A. Yes. 

Q. And, as a result of the bleeding condition at that time, did 
jou observe anything else coming from the vagina? 

49 MR. MITCHELL: The same objection. 

THE COURT: It is the same question,, isn’t it? Let her tell 
what she saw. Did you see anything on the bed ? 

THE WITNESS: Yes. 

THE COURT: What did you see? 
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THE WITNESS: Tissue of some sort. 

THE COURT: All right.. . 

MR. MITCHELL: I didn’t hear her. 

THE COURT: Tissue of some sort, is that right? 

THE WITNESS: Yes. 

THE COURT: And blood? 

THE WITNESS: Yes. 

BY MR. MCLAUGHLIN: 

Q. Did you have occasion to go to the bath after that? A. Im¬ 
mediately after, yes. 

Q. And when you went to the bath, did you observe anything? 

A. The same, tissue and blood. 

Q. The same what? A. Tissue and blood. 

Q. And blood? A. Yes. 

Q. All right. That was coming from what part of your body? 

50 A. The vagina. 

MR. MITCHELL: Wait a minute. She didn’t say that. 

THE COURT: She said when she went to the bathroom, she 
observed tissue and blood. 

THE WITNESS: Yes. 

THE COURT: And that was coming from you? 

THE WITNESS: Yes. 

MR. McLAUGHUN: I believe that is all I have. No. 

BY MR. McLAUGHUN: 

Q. Now, how long did you remain at Mr. Leon’s apartment after 
September 1st of 1955? A. Until the morning of the third. 

Q. The third? A. Yes. 

Q. And after that, September 3rd, did you have occasion to go to 
see any other doctor? A. Yes. 

Q. All right, when did you go to see a doctor after September 
3rd of 1955? A. Tuesday the 6th of September. 

Q. September? A. Yes. 
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51 Q. What doctor did you go to see? A. Dr. John B. Sullivan. 

Q. What was your condition from September 3rd up until 

September 6th, you say, when you went to see Dr. Sullivan? A. The 
bleeding continued, I was very weak. . 

Q. . And the bleeding was coming from what part of your body? 
A. The vagina. 

Q. All right. Do you recall when you went to see Dr. Sullivan, 
did he make any examination of you? A. Not at that time, no. 

THE COURT: Is that the reason you went to see the doctor? 

THE WITNESS: Yes. 

BY MR. MCLAUGHLIN: 

Q. After September 6 of 1956, did there come a time when you 
saw Dr. Sullivan again? A. Yes, there was. 

Q. Do you recall when you saw him again after September 6 of 
1955? A. Oh, on or about the 27th, the same month. 

Q. What was your condition at that time? A. As far as Dr. 
Sullivan could tell, I was in perfect health. 

52 Q. Now, after that particular instance of seeing Dr. Sullivan, 

I believe, October 27 or I believe, September 27, did you receive 
any other medication as a result of your condition ? 

MR. MITCHELL: Objection. 

THE COURT: Did you go to any other doctor? 

THE WITNESS: No. 

BY MR. McLAUGHUN: 

Q. Now, during the month of October of 1955, did you work that 
entire month of October, 1955? A. I was employed. I was not at 
work. 

Q. Now during the month of October, did you have any reaction 
as a result of what Dr. Brown did to you on September 1st? 

MR. MITCHELL: I object to that. 

THE COURT: I will sustain the objection. Ask the questions 
the other way, will you? 

MR. McLAUGHUN: O.K. I am trying to, your Honor. 
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BY MR. MCLAUGHLIN: 

Q. _ During the month of October, the first two weeks in October, _ 
did you have an occasion to go any place or see anyone as a result of your 
physical condition? A. I did. 

Q. All right. When and where did you go ? A. I was sent to 

53 D. C. General on the 14th of October. 

Q. What was the occasion for that? A. I had a hemorrhage while 
at the office. 

Q. Had a hemorrhage? A. Yes. 

Q. Now, after that visit, did there come a time when you saw Dr. 
Sullivan again? A. Yes, it was. 

Q. Can you recall what date that was ? 

MR. MITCHELL: May I find out when this was she went to D. C. 
General? 

THE COURT: October 14. 

THE WITNESS: On or about the 18th, he visited me. 

THE COURT: At the hospital? 

THE WITNESS: No. 

THE COURT: You were out of the hospital? 

THE WITNESS: Yes. 

THE COURT: How long did you stay in the hospital? 

THE WITNESS: I was released after about two hours and medical 

care. 

BY MR. McLAUGHLIN: 

Q. Dr. Sullivan came to see you on the 18th? A. I called him 

54 that night, no, wait a minute. I am not sure, it was the same 
night or not, but he did come and give me a shot, perhaps it was the 
next night. 

Q. After you saw Dr. Sullivan, did you have occasion to see any 
other doctor? A. Not until I went back to Dr. Sullivan’s office. 

Q. Can you tell us when that was? A. That was the 18th. 

Q. All right. 

MR. MITCHELL: Eighteenth of what? 
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THE COURT: October. 

THE WITNESS: October. 

BY MR. McLAUGHLIN: 

Q. Can you recall the name of the doctor you saw? A. I saw 
Dr. Sullivan and also Dr. Casolaro. 

THE COURT: On the same date? 

THE WITNESS: Yes, the same office. 

MR. MITCHELL: I didn T t get the name of the second. 

THE COURT: What was the name of the second ? 

THE WITNESS: Casolaro, C-a-s-o-l-a-r-o. 

BY MR. McLAUGHLIN: 

Q. As a result of seeing those doctors at that time, where did 
you go? A. I was sent to Georgetown University Hospital. 

Q. Do you recall when that was, the approximate date? 

THE WITNESS: It was the same day, about 7 o’clock in the 
evening. 

55 THE COURT: On the 18th? 

THE WITNESS: On the 18th. 

BY MR. McLAUGHLIN: 

Q. How long did you remain in the hospital? A. I left on the 
morning of the third day. 

Q. Can you tell us what treatment you received while in the 
hospital? A. AD and C was performed. 

Q. What do you understand by a D. and C? A. I don’t really— 

THE COURT: Do you know what they did to you, I mean, without 
giving the name, what they actually did to you? 

THE WITNESS: It was a scraping of the womb? 

THE COURT: Scraping of the womb, is that what they did, you 
can’t ask me. I don’t know. 

THE WITNESS: I was under an anesthesia. 

THE COURT: You were under anesthesia then, you don’t know 

then? 


THE WITNESS: No. 
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THE COURT: All right. 

* * * * * * 

57 CROSS-EXAMINATION 

BY MR. MITCHELL: 

* * * * * * 

61 Q. Now, when had you had your last relations with Mr. Leon 
prior to that? 

MR. McLAUGHUN: I object to this, Your HoiJ.ar; it is im¬ 
material. 

THE COURT: Sustained. 

THE WITNESS: In May. 

THE COURT: No, you don’t have to answer that question. 

THE WITNESS: I am sorry. 

MR. MITCHELL: May the answer stand? The answer of May 
has been given. 

THE COURT: No, it may not, it is stricken, I ruled on it. 

MR. MITCHELL: May we approach the bench? I think it is im¬ 
portant and I am bound to make a record. 

THE COURT: Well, come up and make a record. 

(The following occurred at the bench:) 

MR. MITCHELL: If your Honor please, unlike the old statute, 
the present statute requires that the individual be pregnant. The old 
statute, which was in force when Your Honor was the District At- 

62 torney, did not require that, but this present statute does require 
it. 

THE COURT: I don’t care who made her pregnant, that is im¬ 
material. 

MR. MITCHELL: You don’t care what? 

THE COURT: Who made her pregnant, that is immaterial. 

MR. MITCHELL: Well, very well. 

MR. McLAUGHUN: Your Honor, I have a couple more wit¬ 
nesses. I have three doctors subject to call. 

THE COURT: They won’t be reached this afternoon. 



MR. McLAUGHLIN: That is what I figured. 

THE COURT: Will they? 

MR. MITCHELL: Not hardly. 

THE COURT: I didn’t think so. 

MR. SHORTER: I would like to point out in the same connection, 
Your Honor, I think it might be admissible to establish that she was 
pregnant. 

THE COURT: She said she was. 

MR. SHORTER: She said she was. 

MR. MITCHELL: The courts have held that is insufficient. 

THE COURT: What is? 

MR. MITCHELL: Her mere declaration of pregnancy. 

THE COURT: I don’t think he is going: to rely on her mere 
declaration. 

(The following occurred in open court:) 

BY MR. MITCHELL: 

. Q. When, prior to July, was the last time that you had had a 
relation with anyone ? 

THE COURT: I don’t think that is material. 

MR. MITCHELL: I certainly thought I was— 

THE COURT: If you want to ask her about her pregnancy, that is 
one thing. We are not going into this other matter of who got her that 
way. 

MR. MITCHELL: I only urge it upon the Court because I do 
think it is material to establish whether that is the true situation, 
whether it existed or did not. 

THE COURT: You take the position that this girl wouldn’t know 
whether she was pregnant or not ? 

MR. MITCHELL: Yes, that is true. 

THE COURT: You did have sexual relations in May, is that it? 

THE WITNESS: Yes. 

THE COURT: All right. Of 1955? 

THE WITNESS: 1955. 
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BY MR. MITCHELL: 

Q. Now, was that the first part of May, the middle of May, or 
the latter part of May? A. The latter part of May. 

Q. Now, I believe you testified that you ceased your relationship 
with Mr. Leon in July, is that correct? A. Yes. 

64 Q. Now, were you at that time maintaining a relationship with 

someone else? A. No. 

MR. McLAUGHUN: I object to this, Your Honor. 

THE COURT: Sustained. 

BY MR. MITCHELL: 

Q. Now, then, you said, I believe, Miss Stephenson, that you 
missed your menses in June? A. Yes. 

Q. And then you missed your menses in July? A. Yes. 

Q. Now, when was your menses due? A. The latter part of the 
month. 

Q. Did you know what date that you were to expect it in June ? 

A. I don f t remember. 

Q. Ma'am? A. I don't remember. 

Q. And consequently, you didii't know with respect to what date 
in July? A. Not the exact date, no. 

Q. All you knew was it was the latter part? A. Yes. 

Q. By that do you mean, say, like the 25th or 27th or something 
like that? A. Yes. 

* * * * * * 

78 BY MR. MITCHELL: 

Q. Did Dr. Syme ever visit you at your home? A. No. 

79 Q. Are you certain? A. As far as I can recall, he didn f t. 

Q. You do not recall? A. No. 

Q. Now, then, on one of the occasions, the second occasion that 
you went to his office, I believe you stated that he told you that you 
were almost two months T pregnant? A. I didn't say. 

Q. Well, what did he tell you about whether you were pregnant 
or not pregnant? A. About two months, I think. 
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Q. Now, did he at that time tell you that he knew that you were 
pregnant or did he tell you that he thought that you might be pregnant? 

A. He knew. 

Q. And did he say that you were almost two months pregnant or 

two months pregnant? A. I don’t recall. 

****** 

• • • ... , 

85 Q. Now, when you went there, you say you went from Mr. 

Leon’s premises, is that correct? A. He picked me up at my place. 

Q. He picked you up? A. Yes. 

86 Q. Where did he pick you up? A. At my apartment. 

Q. And that was 921 — A. North Wayne Street. 

Q. Now, what time was that? A. It was very early in the 
morning, about 8 o’clock, I suppose — well, perhaps before. 

Q. Yes, and then where did you go? . A. To Union Station. 

Q. And about what time did you arrive at Union Station? A. 

About 8 or 8:30. 

Q. How long did you remain? A. I suppose we waited there until 
about 9:30 or 10 for the train. 

Q. And then after having waited for this friend of yours to arrive - 
who didn’t arrive? A. No. 

Q. Then what did you do? A. Ted made a phone call. 

Q. Well, now, were you in the phone booth with him? A. No, 

I was right outside. 

Q. You were outside? A. Yes. 

Q. Now, then, after having made a phone call, where did you go? 

A. We left and went to Dr. Brown’s office. 

****** 

111 Q. Now, Miss Stephenson, whatever it was, if anything, that 

passed from you, if anything did pass, you did not see it, did you? 

A. Only some tissue. 

Q. Now, then, at that time when you came to, you were, for all 
ostensible purposes, as far as you knew, you were then going through 
your menses period, is that correct? A. Would you state the 
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question again, please? 

Q. You were at that time flowing blood, is that correct? A. Yes. 

Q. And that was akin to your normal period, was it not? A. A 
little while after I awakened, yes. 

Q. I couldn’t hear you. A. A little while after I awakened, yes. 

THE COURT: What do you mean by that? He said that was akin 
to your normal period. 

112 THE WITNESS: I know. I mean when I first awakened there was 

a lot of tissue which wouldn’t be the same. 

THE COURT: She said there was a lot of tissue that wouldn’t be 
the same. 

BY MR. MITCHELL: 

Q. By this tissue that you have reference to, do you mean clots 
of blood? A. Yes. 

Q. Now, have you ever had occasion to miss your menses period 
before? A. No. 

Q. Never missed any ? A. Very seldom, if at all. 

Q. Well, occasionally you did miss them, isn’t that true ? 

A. Perhaps, I don’t recall. 

* * * * * * 

128 Q. Well, did you go back to see Dr. Brown again? A. You 

mean the same Saturday night ? 

Q. On the 27th, did you go to see Dr. Brown that night? A. I 
am still confused as to whether the 26th or 27th was Saturday. 

Q. Did you see Dr. Brown on that night? A. No. 

Q. Isn’t it a fact, Miss Stephenson, that you told the police 
that you did? A. On the night of the 27th? 

Q. Yes, ma’am. A. If the 27th was Saturday, I saw him that 
morning. I didn’t tell the police any differently, I am sure. 

Q. Well, didn’t you tell the police that it was in the eve ning ? 

A. I don’t recall. 

Q. I beg your pardon? A. I don’t recall. 
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Q. Well, would you say that you didn’t tell them that, Miss 
Stephenson? A. I would say I didn’t know whether I did or not, because 
I am confused on the point. ... _ 

Q. Which is the truth? A. I think both times I said, the best that 
I remembered. I am not sure. 

130 Q. Which is the truth? Did you go there that evening; or did 
you go there that morning? A. It could have been either one. I am 

not sure. I was quite confused that day. It is very possible it was 

• • * 

that morning, or it could have been that evening, the afternoon, I would 
say. 

Q. Now, you say it is very possible that you were there that 
evening? A. Afternoon, perhaps. 

Q. Not the evening, though? A. I doubt it. 

Q. Well, now, you distinctly remember going to the station that 
morning for your friend; don’t you? A. Ido. 

Q. And you distinctly remember going from the station with 
Mr. Leon to Dr. Brown’s office; don’t you? A. I think we went from 
the station not to Dr. Brown’s office, but to Dr. Syme’s office, and 
later to Dr. Brown’s office. I am not sure. It is the best I can re¬ 
member it. 

Q, So it was Dr. Syme T s office in August, and on August 26 or 
27, that you went to Dr. Syme’s, wasn’t it? A. I said I thought I 
did. It is still confused. I don’t remember whether I did or not. 

MR. MITCHELL: If it please the Court, I am now again exhi- 

131 biting to the witness the statement which was previously 
identified. If Your Honor please. 

THE COURT: Very well. 

BY MR. MITCHELL: 

Q. Now, Miss Stephenson, I show you here your statement. 

A. You also notice it says, ”1 believe. ” It does not say definitely. 

Q. You said there that it was in the evening, didn’t you, Miss 
Stephenson? A. I said, as I recalled it was in the evening. I did 
not say definitely that it was in the evening. 
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Q. Didn’t you previously testify under oath, Miss Stephenson, 
that it was around jten o’clock in the morning, and you distinctly re¬ 
membered it because you left the Union Station where you had been 
waiting for your friend that morning? A. I think at that time also 
I said, to the best of my knowledge, did I not? 

Q. There is no question in your mind, is there, now, Miss 
Stephenson, that you and Mr. Leon went to Dr. Syme? A. As far 
as I remember we did. We were there shortly. 

****** 

152 Q. Now, how long after that was it that you went with him to 
see Dr. Syme? A. I don’t recall. I am sure that quite a bit of time 
elapsed. 

Q. That is all right, ma’am. Don’t volunteer anything. 

Now, there came a time that the police took you into custody; is 
that correct? 

MR. McLAUGHUN: I object to that, if Your Honor please. He 
knows they didn’t. 

MR. MITCHELL: I don’t know anything. I don’t know anything 
about this lady. You kept me in the dark. 

MR. McLAUGHUN: I didn’t keep you in the dark. From the 
questions you are asking, you are not in the dark. 

THE COURT: You weren’t arrested, were you? 

MR. McLAUGHUN: No, Your Honor. He knows that is not 
proper. 

THE WITNESS: I was not. 

153 MR. MITCHELL: She has been in custody. 

MR. McLAUGHUN: I object, Your Honor. He knows that is not 
a proper question. 

THE COURT: I will let her answer the question. Did you go with 
the police ? 

THE WITNESS: I went of my own free will. I said I would come 
with them and give a statement. 
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* * * * * * 

183 REDIRECT EXAMINATION 

BY MR. McLAUGHLIN: 

* * * * * . 

. • • 

188 Q. Now, prior to going to Georgetown Hospital, had you told 
Dr. Sullivan that an illegal abortion had been performed upon you? 

A. Yes. 

189 Q. What? A. Yes. 

Q. And had you named the individual who performed that abortion 
on you? Answer that, yes, or, no. 

* * * * * * 

THE WITNESS: Yes. 

...... 

201 , ARTHUR T. LEON 

was called as a witness by and on behalf of the Government and, having 
been first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

****** 

204 BY MR. McLAUGHLIN: 

Q. The last time you saw her in July of T 55, did you have some 
talk or discussion with her? A. Yes, we did. Yes, I did. 

Q. As a result of the talk — 

MR. MITCHELL: Objection. As a result of the — 

THE COURT: How else do you want him to ask it? 

MR. MITCHELL: Not as a result of it. He is saying as a result 
of whatever they said. He is definitely telling the witness whatever 
the topic of the conversation — 

THE COURT: You make your objection. 

MR. MITCHELL: Yes, Your Honor, I do. 

THE COURT: All right, make it. Are you making it? 

MR. MITCHELL: Yes. . 

THE COURT: Well, you are overruled. You are protected. 

BY MR. McLAUGHLIN: 
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Q. As a result of that conversation and discussion you had with 
Miss Stephenson at that time, what did you do ? 

THE COURT: I don’t want you to carry on in any undertones. 

205 I heard it from here; and if you do it again, I will take the proper 
action. I hope you understand me. 

MR. MITCHELL: Is Your Honor addressing his remarks to me? 

THE COURT: I certainly am. 

MR. MITCHELL: I don’t know what Your Honor said. What I 
said to him is perfectly proper. 

THE COURT: I don’t want you making any remarks about my 

rulings. I heard what you said from here. 

» 

MR. MITCHELL: I disagreed with your ruling and I told him why. 

THE COURT: You can disagree with it all you want to. I am 
telling you now I don’t want any more of it. 

MR. MITCHELL: Except to say, for my own protection, I 
believe I have a right to talk to* my associate counsel. 

THE COURT: You can talk to him so the whole courtroom doesn’t 
hear you. You are trying a lawsuit; and we will try it in a lawyerlike 
fashion. 

MR. MITCHELL: I am entirely agreeable. 

THE COURT: What is it? 

MR. MITCHELL: I say, I am agreeable. 

THE COURT: Very well. 

BY MR. McLAUGHLIN: 

Q. All right, what did you do, Mr. Leon? A. As a result of 

206 our discussion, sir? 

Q. Yes. A. Well, I am not exactly — I am not too definite as 
to what you mean by what I did. 

THE COURT: Did you do anything ? 

THE WITNESS: Pardon, sir? 

THE COURT: Did you do anything? 

THE WITNESS: I am not exactly sure as to what discussion he is 
referring to, sir. 
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207 


THE COURT: Well, you had a discussion with Miss Stephenson. 
After you had that discussion, did you do anything? 

THE WITNESS: Yes, sir, we did. 

THE COURT: What did you do, is the question? 

THE WITNESS: What did I do, sir? 

THE COURT: Yes. 

THE WITNESS: I believe the discussion — 

MR. MITCHELL: If Your Honor please, may I respectfully 
object to even the question Your Honor put and the reason for it is, if 
I may state it, that it presupposes the subject matter of the conversa¬ 
tion. 

THE COURT: I understand that; and your objection is overruled. 
What did you do, if anything? 

THE WITNESS: What I say, sir, is the question is just a little 
bit vague, and I am not too sure. 

THE COURT: If you didn't do anything, just say so. 

THE WITNESS: Well, we had many, many discussions during 

July. 

THE COURT: Well, the question is not how many discussions 
you had, but as a result, after they were over, did you do anything? 

THE WITNESS: After our discussions in July were over with? 

THE COURT: Yes. 

THE WITNESS: Yes, sir, we did. 

THE COURT: What did you do, the questioii is ? 

THE WITNESS: What did I do, sir? 

THE COURT: Yes. 

THE WITNESS: I tried to locate a doctor. 

BY MR. MCLAUGHLIN: 

Q. You say you tried to locate a what? A. A doctor. 

Q. A doctor for what? 

MR. MITCHELL: Objection. 

THE COURT: Overruled. 

THE WITNESS: A doctor for the purpose of performing an abortion. 
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* * * * * * 

215 BY MR. McLAUGHLIN: 

Q. I believe you were testifying before the recess that you and 
Miss Stephenson went to Dr. Brown's office, is that correct? A. That 
is correct. 

Q. Can you recall the approximate time that you arrived at 
Dr. Brown's office? A. As far as I recall, it was between 1 and 2 
o’clock in the afternoon. 

Q. In the afternoon? A. Yes. 

Q. And do you recall how you entered Dr. Brown's office? 

A. Through a door on the street side, or cater-cornered with the 
two street sections. 

Q. Who entered the office with you? A. Miss Stephenson. 

216 Q. Now when you entered the office of Dr. Brown, did you see 
anyone immediately after entering? A. No, I did not. 

Q. How long had you remained in the office before you saw 
anyone? A. I would say it was a minute or two. 

Q. And where did that someone come from? A. From an inner 
office. 

Q. And this person who came from that inner office, who was 
that? A. That was Dr. Brown. 

Q. Now, at that time—withdraw that. 

What did you say, if anything, to Dr. Brown when you saw him 
there? A. I believe I asked him if he was Dr. Brown. 

Q. All right. What did he say? A. He said, yes. 

Q. Did you have any further conversation with him at that time ? 
A. I mentioned that we would like— 

Q. Just tell us what you said as near as you can recall. A. As 
near as I can recall, I said I would like to speak to him about an urgent 
matter. 

Q. And what did he say to that? A. He asked us to step into 
his inner office. 

Q. Now, did you step into the innfer office? A. Yes, we did. 


217 
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Q. And who stepped into the inner office with you? A. As I 
recall, we both went in.together.. 

Q. Now when you went in this inner office, did you have any further 
conversation with the defendant? A. Yes, I did. .. 

Q. What was said by you and what was said by him in that inner 
office? A. I told him that we had a problem and I explained to him 
what the problem was. _ _ 

Q. What did you say to him ? Tell us the exact words you used 
as near as you can recall them. A. As near as I can recall, 1 said 
to him that Miss Stephenson was pregnant and that we felt the most 
practical thing to do was to have an abortion, and that we understood 
that he could help us out in that matter. 

Q. All right. What did he say to that? A. And he said, yes, 
he could. 

Q. Did he say anything else besides that? A. No, I believe 
I asked him what, exactly-- 

Q. What did you say to him? A. I asked him what the method . 
would be, what would be used in the performance of such an operation? 

218 Q. All right. What did he say, if anything, when you said that? 

A. As I remember, he said that it was some sort of a paste that was 
perfected in either Russia or Germany and it was the least dangerous 
of any type of that sort of an operation. 

Q. Was anything said as to how the paste was to be used? A. How 
it was to be used ? I believe he said it was to be inserted into the 
uterus, as far as I remember. 

Q. All right, and what else was said at that time? A. Well, we 
discussed the cost of it. 

Q. All right. Tell us what you said about cost? A. I asked him 
how much it would be, and he said $300. 

Q. What did you say, then, when he told you the price? A. I 
told him we needed time to raise the money. 

Q. When you told him that, did he make any respqnse to that? 

A. He also felt that it would be best if Miss Stephenson, after the paste 
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was applied, to go to a home, I believe it was in Georgetown, and 
wait for this thing to take effect, and then recuperate there for a few 
days. ^ ^ ^ ^ 

224 Q. All right. Now did you borrow money at the Union Trust 
Company? A. Yes, sir, I did. 

Q. And how much money did you borrow? A. I believe it. was 
$350 as I remember,.$350 or $375, I don’t recall the exact amount. 

Q. And did you borrow the money, yourself? A. .1 did. 

Q. And after you borrowed the money from the Union Trust, then 
where did you go or what did you do? A. Then we went and called 
Dr. Brown and told him we had the money. 

Q. What time did you call Dr. Brown? A. As I remember, it 
was almost immediately after we left the Union Trust Company. 

Q. Did you talk to Dr. Brown? A. Yes, we did, yes, I did. 

Q. And by what means ? A. By telephone. 

225 Q. And what conversation did you have with Dr. Brown by tele¬ 
phone? A. I told him that I had the money and would like to see him 
as soon as possible. 

Q. All right. What did he say to that? A. I believe he said to 
come over sometime that evening, I think it was around seven o’clock or 
7:30, something like that. 

Q. And did you go to his office that evening at 7 o’clock ? A. Yes, 
we did. 

Q. And what time did you arrive at his office, at 7 or what time? 

A. I believe it was just, oh, about five minutes before the appointed 
time. 

Q. And who was with you when you arrived at his office? A. Miss 
Stephenson. 

Q. All right. Did you enter his office? A. Yes, we did. 

Q. All right. When you went in his office, who did you see? 

A. There was no one in his office at the present time in the waiting 

Q. All right. After you entered his office, did there come a 
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time when you did see someone? A. Yes. 

Q. All right. Who did you see? A. Dr. Brown 

Q. And where did you see Dr. Brown? A. He came from his 
inner office, the same office he came from before. 

Q. Now, at that time did you have any talk with him? A. Yes, 

I did. 

Q. All right, what did you say to him? A. I told him we had 
the money and I wanted to review again the entire proceedings. 

Q. All right. Tell us what you said as near as you can recall. 
A. Well, I asked him to, once again, review the entire procedure. 

Q. All right, what did he say or what did he do? A. Well, he 
sat down and he explained to me the method he was going to use. 

Q. What did he say, give us his exact words as near as you can 
recall? A. Well, he said it was this medicated paste that he would 
use and he said there was relatively little danger associated with it, 
that it would take, I believe, twelve to twenty-four hours to take 
effect, and that we shouldn't panic, that there would be some pain 

associated with this, and it would be comparable to labor pains, 
and when the pains began to become apparent, why, she was to bear 
down as if she was in labor, and he said, if there is any real problem, 
for us to call him. 

Q. What did you say to that, if anything? A. I believe I said 
that we would keep in touch with him if there were any complications. 

MR. MITCHELL: Keep your voice up, sir. I am having 
difficulty. 

THE WITNESS: I am sorry. I have a cold and I can't talk. I 
believe I just said, if there were any complications, we would get in 
touch with him and 1 just kept having him reassure us and repeat 
this method a few times, and I believe that was all. 

BY MR. MCLAUGHLIN: 

Q. Was there anything said at that time as to where the girl 
would go after the operation ? 

MR. MITCHELL: I object to this, your Honor. 
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THE COURT: The witness already testified to that, didn’t he? 

MR. McLAUGHUN: This is the second time, your Honor. 

THE COURT: Yes. 

THE WITNESS: Pardon, sir? 

228 THE COURT: Did he say anything about anything after the 
operation ? 

THE WITNESS: Yes, he did. 

THE COURT: All right. 

MR. McLAUGHUN: What did he say to that? 

MR. MITCHELL: May we have an objection, your Honor? 

THE COURT: You may have your objection. 

THE WITNESS: I believe he had already asked if we wanted to 
use the services of a house in Georgetown, and I told him I felt that 
we couldn’t afford it unless it was absolutely necessary, and I said 
she would be in good hands and that I would take good care of her, 
and we would work it out all right between ourselves. 

BY MR. McLAUGHUN: 

Q. All right, and was anything said or done after that conver¬ 
sation, either by your or Dr. Brown? A. Well, as I recall, he 
and Miss Stephenson went into his inner office. 

Q. What was that again? A. He and Miss Stephenson went into 
the office that was off of his inner office. 

Q. Was there anything said or done by either of the three of you 
prior to Mss Stephenson going into his inner office? A. No, Dr. 

229 Brown and Mss Stephenson went into the inner office where they 
remained for just a few minutes and then he came back out and he 
asked me for the money. 

Q. All right. Tell us about the conversation with him about 
the money. A. Well, he said, ”Do you have the money?” And I said, 
”Yes. ” And I asked him how much it was, and he said, you know how 
much it is, and so then I gave him the $300. 

Q. Can you tell us in what denominations those bills were that 
you gave him comprising the $300? A. As near as I remember, 
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there were two $100 bills and I beUeve two fifties, as I—I am not 

quite positive about it, but I believe it was. 

****** 

231 Q. Now, after you gave Dr. Brown the $300—withdraw that. 

When you gave Dr. Brown $300, where was Miss Stephenson? 

A. She was in his inner office. 

Q. And after you gave Dr. Brown the $300, what did he do or 
where did he go? A. He put the money somewhere, I can't remember 
where, and he went back inside of the office where Miss Stephenson 
was. 

Q. And that left you where? A. In his office, in the outer 
office. 

Q. Now, from where you were in the outer office, could you see 

232 Miss Stephenson in the inner office? A. No, the door was closed. 
Q. What? A. No, the door was closed. 

Q. Who closed the door? . A. Dr. Brown. 

Q. Now, after Dr. Brown closed the door, Miss Stephenson in 
his inner office, did there come a time you saw Dr. Brown again? 

A. Yes, I heard some noise. 

Q. Where was the noise, where did it come from? A. The 
noise seemed to be from a waiting room outside or from somewhere 
close to it and— 

Q. I will withdraw that question. Now, after Miss Stephenson 
went in that room, in the inner room with Dr. Brown, did there 
come a time when you saw her again? A. Yes, there was. 

Q. And when did you see her after she had gone in that inner 
office? A. Well, when Dr. Brown finally came out. 

Q. Now who came out first? A. He came out first. 

Q. When you say tT he came out, Tt came out to where? A. He 
came into the office where I was waiting. 

233 Q. When you saw him at that time, as far as you knew, where 
was Miss Stephenson? A. Still inside the inner office. 
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Q. Now, at that time did you say anything to Dr. Brown? A. I 
asked him where she was ? 

Q. All right. What did he say? A. He said she was in the 
bathroom, as I recall. I asked if she was all right, and he said, tT Yes, 
she will be out in a few moments," and he said I could wait for her 
outside in the waiting room. 

Q. And did you have any—is that the entire conversation you had 
with Dr. Brown at that time? A. No. I believe I reviewed once again 
the reaction she would have from this treatment. And asked him what 
to do and how long it would take and I guess that was about all. 

Q. Now, how long did you say Miss Stephenson was in that 
inner office? A. I would say upwards of a half hour, maybe twenty 
minutes to a half hour. 

Q. Now, did Miss Stephenson finally come out to the outer office 
where you were? A. Yes, she did. 

Q. At the time she came out to that office where you were, was 
there anyone with you? A. No, there was not. 

Q. All right. Did there come a time when you and Miss 
Stephenson left Dr. Brown’s office? A. Yes, there did. 

Q. And you left Dr. Brown’s office, then where did you go? A. 

We went out and got in my car. 

Q. And what would you say was the approximate time that you 
left Dr. Brown’s office on that evening? A. I would say about 8 o’clock. 

Q. And when you left Dr. Brown’s office, where did you go? 

A. We went back to my apartment. 

Q. Did you, after that, going to your apartment on that date, 
did you have occasion to either see or talk to Dr. Brown again? A. You 
mean after we went back to my apartment ? 

Q. Yes. A. Yes, there was. 

Q. And when was the next time that you either talked or saw 
Dr. Brown? A. Well, it was sometime after we got back to the 
apartment and Miss Stephenson began— 

Q. Do you recall how long you had been back to the apartment? 
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235 A. I would say it was about, oh, at least twelve hours, possibly 
more. 

Q. What? A. I would say it was at least twelve ;hours, possibly 

more. 

Q. Would you say it was on the same day— A. No, sir, it was 
not, as far as I recall. 

Q. Well, when was it in reference to the day that you had been 
at the office ? 

THE COURT: He said it wasn’t on the same date. 

MR. McLAUGHUN: I know, I just want to know when. 

THE WITNESS: I believe it was the next day, sir. 

BY MR. McLAUGHUN: 

Q. And the next day approximately what time? A. Late after¬ 
noon or early evening, as I remember. 

Q. And where were you at the time? A. In my apartment. 

Q. And who was with you in your apartment at that time ? 

A. Miss Stephenson. 

Q. And what was Miss Stephenson’s condition as far as you could 
observe at that time? A. She was in extreme pain and, well, it 
seemed almost unbearable pain. 

236 Q. And what did you do when you saw Miss Stephenson in that 
condition? A. I called Dr. Brown. 

Q. And when you called Dr. Brown, did you talk to Dr. Brown? 
A. Yes, I did. 

Q. Relate, if you will, what conversation you had with Dr. 

Brown, what he said to you and what you said to him as near as you 
can recall? A. Well, I told him the circumstances, I said that 
Miss Stephenson-- 

Q. What did you tell him? A. I told him Miss Stephenson was 
in extreme pain and I didn’t think she could take any more, and was 
there something he could give her to ease the pain, and he said no, 
there was not, nothing more than just a few aspirin and I said, ”Well, 
that won’t do much good, ” and he said, well, if he gave her anything 
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stronger, it would stop the process and it would have to be done all 
over again. 

Q. Is that the entire conversation you had with him at that 
time? A. As I recall, it was. 

Q. Now, did you after that talk with Dr. Brown, did you remain 
in the apartment with Miss Stephenson? A. Yes, I did. 

237 Q. After that conversation and remaining in the apartment with 
Miss Stephenson, did you have an occasion to see or talk to Dr. 

Brown again? A. Yes, I called him again. 

Q. All right. When was the next time that you called him? 

A. I don T t know what the exact time was. I can’t recall. 

Q. Well, the approximate time? A. Perhaps a few hours later, 
an hour or maybe two hours later. 

Q. And at the time that you called him, what was the condition 
of Miss Stephenson as far as you could observe? A. She was in more 
and more pain and she just didn’t seem able to take any more of the 
pain. 

Q. All right, did you say you would call Dr. Brown? A. Yes, 

I did. 

Q. Did you talk to him at that time? A. Yes, I did. 

Q. Can you recall your conversation with Dr. Brown at that 
time? A. I once again repeated the fact that she was having all this 
pain and there should be something done and he again said there was 

238 nothing that could be done but that all should be over with in a 
few hours or I believe by ten o’clock that evening, and that if she didn’t 
feel any better, if there was no: relief by 9:30, to call him. 

Q. And after you had that conversation with Dr. Brown at that 
time, did you remain at the apartment with Miss Stephenson? A. Yes, 
I did, except to leave for cigarettes or for some food or something 
like that. 

Q. Now, at the time that you we re at the apartment after talking 
with Dr. Brown the last time, with Miss Stephenson, where was Miss 
Stephenson in the apartment? A. She was on the bed. 
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Q. Now, after that conversation with Dr. Brown that you have 
just related, did something unusual happen as far as Miss Stephenson 
was concerned? A. Yes. 

Q. All right. What happened to Miss Stephenson in the apart¬ 
ment? A. Well, I just had been sitting on the edge of the bed, trying 
to do what I could to make her comfortable, and I got up, I believe, 
to get another cold towel to put on her forehead and all of a sudden 
there was, well, it seemed a great amount of water seemed to come 
from her. 

239 Q. What part of her body did it come from? A. From the lower 
part of her body. 

Q. You say the "lower part." You mean what? A. Well, I 
mean from between her legs. 

Q. All right. What did you see? A. I saw blood clots and it 
seemed like bloody tissue and a lot of water, that was about it. 

Q. And can you tell us, give us some idea as to the size of the 
blood clot? A. Oh, I would say they were various sizes, some were 
large and some seemed like they had broken up. 

Q. And what did you say was the large— A. Pardon, sir? 

Q. How big would you say was the largest? A. Oh, about the 
size of your hand, or fist. 

Q. Can you tell us what that was composed of? A. No, I 
couldn’t. 

Q. Now, at the time that you saw—or she passed that, where 
was she? A. Where was she? 

Q. Yes. A. She was on the bed. 

Q. Now, in reference to what you saw her pass at that time, what 
did you do with the substance that you saw her pass? A. Well, I made 

240 her lie back on the bed. I didn’t want her to see any of it, and 
I cleaned it up as quickly as possible and flushed it down the toilet. 

****** 

241 CROSS EXAMINATION 


BY MR. MITCHELL: 
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* * * * * * 

258 Q. Now on this occasion, did Dr. Syme examine her again? 

A. Yes, he did. 

Q. Now, after having examined her again, did he tell you and 
Miss Stephenson what his medical opinion was at that time with respect 
to whether she was or was not pregnant? A. This time I don’t believe 
I discussed it with him but Miss Stephenson, when she came out, said 
that he told her that she was definitely pregnant this time. 

Q. Sir? A. Said that she was definitely pregnant. No, I 

259 believe I spoke with him, too. 

Q. As a matter of fact, you did talk to him, didn’t you? A. I 
am not quite certain of that. To my recollection— 

Q. Would you say you didn’t? A. To my recollection, I would 
say I did, I am not positive. 

Q. Now what did he tell you, sir, with respect to the status 
of pregnancy if she was pregnant? A. That she was pregnant. 

Q. Did he say she was one month, two months, three months, 
four months ? How far pregnant was she? A. Approximately two 
months. 

****** 

286 BY MR. MITCHELL: 

Q. The last question that was put to you, Mr. Witness, was with 
respect to your vacation, do you recall? A. Yes. 

Q. Now, Mr. Witness, you said that you went to New York to 
visit your family? A. On the first week of my vacation? 

Q. Yes. And by visiting ”your family, ” did you mean your mother 
and father, or your children? A. My mother and father. 

Q. Now, there came a time, I believe you said, sir, that some¬ 
time in July that Miss Stephenson got in touch with you at which time 
she apprised you of the fact that she though she was pregnant, is that 
correct, sir? A. I believe that is correct. 

Q. And then thereafter there were other contacts made by you 
and the two of you got together and had some discussion and then as a 
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result of this discussion had between you, you looked in the telephone 

287 book to see if you could find, or for the purposes of finding a 
physician, is that correct? A. To determine whether or not she was— 

Q. Yes. A. That is right. 

Q. And by coincidence and happenstance— 

MR. McLAUGHLIN: I will have to object, your Honor please. 

I think he ought to ask questions instead of this long dissertation. 

THE COURT: I will sustain your objection. Ask a question of 

him. 

BY MR. MITCHELL: 

Q. Were you looking for the name of Dr. Syme? A. No, we 
were not. 

Q. And you didn't know Dr. Syme then before, did you? A. Not 
to my recollection, no. 

Q. I beg your pardon, sir? A. No, we did not. 

Q. At least you know you didn't know him before? A. I know 
I did not. 

Q. And as far as you ascertained, she didn't know him before? 

A. To my knowledge, she did not. 

288 Q. And then you called Dr. Syme and you made an appointment 
with him, is that correct, sir? 

MR. McLAUGHLIN: I will have to object to him testifying. I 
think he should ask questions. 

THE COURT: He can ask leading questions on cross-examination. 
MR. McLAUGHLIN: I know, but he is giving a summation. 

THE COURT: I will overrule your objection to this question. 

THE WITNESS: To my recollection, that is how it was, how it 
happened. 

BY MR. MITCHELL: 

Q. Now, as a fact, however, actually, Mr. Leon, you knew Dr. 
Syme some several months before; you had known him for quite a 
while, hadn't you? A. If I may make an explanation, your Honor. 

THE COURT: You can answer the question: Did you know him or 
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didn’t you ? 

THE WITNESS: To my recollection no. That whole period was 
so completely hazy or is so hazy in my mind that as far as— 

BY MR. MITCHELL: 

Q. You knew him in April, didn’t you? A. In April? 

289 Q. Yes. A. I don’t recall if I did. 

Q. Do you say you did, sir, or that you didn’t? A. I would say 
I don’t recall if I did or did not. 

Q. Didn’t you call him in April? A. Not to my recollection, no. 

Q. Would you say that you did or would you say that you didn’t? 

A. I couldn’t definitely say. 

Q. Did you go to his office in April? A. Not to my recollection. 

Q. Did you have him come to Miss Stephenson’s house in April? 
A. No, I did not. 

Q. Wasn’t Miss Stephenson bleeding in April? A. Not to my 
recollection, she wasn’t,sir. 

Q. Would you say that she was or would you say that she wasn’t, 
sir? A. I couldn’t definitely say. 

Q. You don’t know? A. No, I do not. 

Q. But at any rate, you know one thing, that you didn’t call Dr. 
Syme in April; you know that, don’t you? A. I didn’t say definitely 
yes or no. 

Q. Well, did you see Dr. Syme in May? A. I don’t believe so. 

290 Q. Would you say that you did or that you didn’t, sir? A. I 
couldn’t definitely say. 

Q. Did you go to his office in May together with Miss Stephenson ? 
A. I don’t believe we did, no. 

Q. Is your answer no? A. Once again, those dates are so far 
back, it is a little difficult to recollect the exact date. 

Q. Everything about which you have testified is very hazy to you, 
isn’t it? A. Not everything, no. Certain details of those certain 
months are very hazy. 

Q. Well, suppose you tell us at this time just what isn’t hazy 
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to your mind. Tell us something that you can definitely tell us about. 
MR. McLAUGHUN: I object to this. 

THE COURT: Sustained. 

BY MR. MITCHELL: 

Q. Mr. Leon, on the occasions that you saw Dr. Syme, whenever 
they were, did you see him at his office? A. Yes. 

Q. Did you at any time see him at Miss Stephenson’s house? 

A. No. 

291 Q. Did you at any time, sir, have him to your apartment? A. 
Yes, I believe there was one time. 

Q. When was that? A. The exact month I can not recall. 

Q. Well, your best recollection, sir, and tell us how you fixed 
it, please. A. Well, it was sometime in the early part of the summer 
and she was having trouble with her menstrual periods. 

Q. By the ’’early part of the summer, ” you mean when, sir? 

A. I couldn’t definitely say. 

Q. Do you know what you mean by the early part of the summer? 
A. The early part of the summer might be, well, perhaps April or May. 
Q. Go right ahead, sir. A. You haven’t asked me a question. 

Q. I will ask you if you saw him at your house? A. To the best 
of my recollection now he did come there one evening. 

Q. So then when you told the Court and this jury that the first 
time you saw Dr. Syme was in July, you were not telling the truth, 
were you? A. I said to my recollection, the first time I saw him was 
in July. 

292 Q. Now, was that before or after you pulled his name out of the 
’phone book just by chance? A. I don’t recall if it was before or after, 
it might have been before, it might have been after. 

Q. Was Miss Stephenson at your house at that time? A. At 
what time ? 

Q. On this occasion when he came to your house? A. Yes, 
she was. 

Q. And what was her condition then? A. Her condition? 
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Q. Yes, her physical condition, sir, the occasion for your 
calling Dr. Syme? A. She had profuse bleeding and she was concerned 
and I was concerned. Rather than move her and take her to him, why, 
he came to her. 

Q. Now, had she at that time told you she was pregnant? A. 

Had she at that time told me ? 

Q. Yes. A. No, she had not. 

Q. Now, what did the doctor say at that time, Mr. Leon? A. At 
what time ? 

Q. On the occasion when he came to see Miss Stephenson at your 
house? A. What did he say? 

Q. Yes. A. It is all so very hazy, I don’t recall. 

Q. You tell us that part which isn’t hazy. A. Well, he said 
that she should rest. 

Q. Sir? A. He said that she should have a lot of rest. 

Q. He also said she had had an abortion, didn’t he? A. He 
did not. 

Q. He didn’t? A. He did not. 

Q. You couldn’t be mistaken about that, could you? A. No, I 
can remember that he definitely did not say that she had it. 

Q. He did not say to her that she had an incomplete abortion? 

A. He did not. 

Q. Mr. Leon, is there any reason that you care to tell this 
Court and jury why you didn’t disclose that you knew Dr. Syme before 
July? 

THE WITNESS: May I explain this, your Honor? 

THE COURT: Yes. 

THE WITNESS: Because of the fact that the entire summer months 
and the experiences attached with it were in a sense more or less like a 
nightmare. Many things, I imagine just blocked themselves out of your 
mind, you just don’t care to remember about them, or think about them 
and some things come to the fore more readily than others. 

BY MR. MITCHELL: 
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Q. Now, when you sat on that stand and you said that you didn’t 
know Dr. Syme before, you knew you weren’t telling the truth, didn’t 
you, Mr. Leon? A. I did not. 

Q. How far did you go in school, Mr. Leon? A. College. 

****** 

318 MR. McLAUGHUN: I will call Mrs. Pate. 

MR. MITCHELL: May we approach the Bench? 

(At the Bench.) 

MR. MITCHELL: One thing I wanted to ask, your Honor, has 
Mr. Leon been permanently excused ? 

THE COURT: Sure, as far as I am concerned, he is. 

MR. MITCHELL: Well, I would ask your Honor this, I don’t 
know that there is anything else, but there are two things that occur 
to me, one is, I now have the records and I think they are of such 
character and certainly the disclosure that was brought out on the last 

319 witness, that I should be permitted to, at this time, recall Miss 
Stephenson. The other thing is that I want to call to your attention 

and that is with respect to what the Government has already stated they 
propose to prove by this witness. 

THE COURT: I don’t recall what they proposed to prove. 

MR. MITCHELL: Well, he proposes to prove, so he said in his 
opening statement, that this witness, together with one June Raines 
had an agreement with Dr. Brown in June of 1955 for the referral of 
patients to the home of Mrs. Pate for care and attention. Now this 
offense with which the doctor is charged does not concern itself with 
conspiracy to engage in any abortion. This is entirely the substance 
of the offense alleged to have been committed on September first. 

THE COURT: That is permissible to show a design or scheme 
under which the doctor was operating. 

MR. MITCHELL: Not in this instance it is not. 

THE COURT: Sure it is because the testimony in this instance 
is that she could go to the house in Georgetown. 

MR. MITCHELL: There is no testimony that she did. 
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THE COURT: It doesn't make any difference whether she went 
there or not. I will let it in.. 

MR. SHORTER: If your Honor please, I think, if he could show 
there was actually a person sent there by Dr. Brown, it would be a 
different question. 

320 THE COURT: I am going to admit it and if I am wrong, it is a 

good point on appeal. 

MR. MITCHELL: I don't think there is any question about it. 

THE COURT: I do. That is where we differ on it. 

* * * * * * 

322 MR. MITCHELL: With respect to the testimony to be adduced 
here by Mr. McLaughlin, these dates, concerning which I anticipate 
he is going to have her testify, concern a date after the alleged offense 
in this instance. 

323 THE COURT: You raise your objection to it, and I will sustain 
it if it is afterwards. 

MR. MITCHELL: I just want to show you, and save a whole lot 
of time, if that is the situation. Your Honor said I am wasting time. 

I don't want to. 

(Whereupon counsel resumed their places at the trial table and 
the following proceedings were held in open Court:) Whereupon — 

JEAN MANNING PATE 

was called as a witness by and on behalf of the Government and, having 
been first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. McLAUGHLIN: 

Q. Now, your full name is what? A. Jean Manning Pate. 

Q. And where do you live, Mrs. Pate? A. 2926 Newark Street, 

N.W. 

Q. Where did you live during the month of June of 1955? A. 1902 
37th Street, N. W. 

Q. Who did you live at that address with? A. June Raines. 

Q. When did you first go to live at that address ? A. In February, 
last year. 
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324 Q. Can you tell us what arrangements you had at that house? 

A. I rented a bedroom with privileges of the entire house. 

Q. And who was — 

THE COURT: Just a minute. Counsel come to the bench, please. 

(Whereupon counsel approached the bench and the following pro¬ 
ceedings; were held out of the hearing of the Jury:) 

•, t 

—* • 

THE COURT: I take it what you are going to show by these two 
witnesses that you have is going to coincide with the dates that these 
people went to him. Right? 

MR. McLAUGHUN: Yes. 

THE COURT: At the same time? 

MR. McLAUGHUN: Yes. 

THE COURT: All right. 

(Whereupon counsel resumed their places at the trial table and 
the following proceedings were held in open Court!) 

BY MR. McLAUGHUN: 

Q. Who did you pay rent to at that address? A. To June Raines. 

Q. Now, recalling your attention to June of 1955, were you still 
living at that address? A. Yes, we were. 

325 Q. During the month of June of 1955, did you see a person who 
identified himself as Dr. Brown? A. I did. 

Q. Do you see him in Court here today? A. Yes, sir. 

Q. Will you point at him, please? A. In the blue suit (indicating). 

MR. McLAUGHUN: May the record show she points to the 
Defendant, Dr. Brown. 

THE COURT: Very well. 

BY MR. McLAUGHUN: 

Q. When and where did you see Mr. Brown in the month of June 
of 1955? A. At our home; Mrs. Raines had called him and asked him to 
come by. 

MR. MITCHELL: Objection. 

THE COURT: Sustained. 

BY MR. McLAUGHUN: 
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Q. You say you did see him at your home ? Is that what you 
said? A. That is right. 

Q. And you called, TT home," at that time what address? A. 1902 
37th Street. 

Q. Is that address in Georgetown? A. Yes, it is. 

326 Q. Now, can you recall what part of the day you saw him, that 
is, the Defendant Brown, at that address? A. It was in the afternoon. 

Q. Now, at that time, who was present when you saw the 
Defendant Brown? A. June Raines, myself. 

Q. Now, did you have any discussion with the Defendant Brown 
at that time, or did Mrs. Raines have any discussion with the Defendant 
Brown in your presence? A. We all talked, the three of us together. 

Q. All right. Tell us what was said by Brown, if you can recall, 
the Defendant. 

MR. MITCHELL: Objection. 

THE COURT: This is in June? 

MR. McLAUGHLIN: Yes, Your Honor. 

THE COURT: Are you going to bring it up from June to the present 
time, to when this alleged episode took plfce? 

MR. McLAUGHLIN: Yes, Your Honor. 

MR. MITCHELL: May I make this suggestion, Your Honor? In 
the interest of caution, that he come to the bench and tell Your Honor, 
proffer to Your Honor what it is that he proposes to do ? 

THE COURT: Very well. 

327 (Whereupon counsel approached the bench and the following 
proceedings were held out of the hearing of the Jury:) 

MR. McLAUGHLIN: I intend to show by this witness, Your Honor, 
that in June of T 55, Dr. Brown went to that address, as she has stated, 
and to her and to this Mrs. Raines, made an arrangement with them 
for the purpose of keeping girls over the weekend that he would send 
to her, who would have menstrual trouble, and that they were to pacify 
them and treat them, and all that, and if anything happened, they should 
get in touch with him. 
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I am going to ask her if that happened, and if that arrangement 
continued on up through September of T 55; and she will say, yes. 

MR. SHORTER: I think that one big question is whether or npt, 
pursuant to that arrangement, anything happened before September, 
to show as part of a scheme and plan to be connected with this offense. 

MR. MITCHELL: Your Honor’s wariness about it is well based, 
because she says in her s tatement that no statements were made about 
abortions. 

THE COURT: That is all right. All the evidence we have so far 
is that, according to the complaining witness, she could go to this 
house in Georgetown for an extra $50.00 after the abortion had been 
completed. 

MR. MITCHELL: But this witness says in her statement that 
nothing was said about these persons having been aborted. 

THE COURT: Oh, that is all right. 

MR. McLAUGHLIN: Labor pains, I think it was, Your Honor. 
Something to that effect. 

MR. MITCHELL: The next thing he is going to say is, did that 
agreement continue. In her statement she doesn’t say it continues. 

Next time anything is said about it is sometime around September 23. 

MR. McLAUGHLIN: He sends a girl there September 27. 

THE COURT: You can take your objections as the questions 

arise. 

MR. SHORTER: Let me make this one further point, Your Honor. 
You say the complaining witness has testified that she could go to a 
house in Georgetown. She doesn’t say what house in Georgetown. I 
don’t think the connection is clear. 

THE COURT: It is clear enough for the Jury to determine whether 
it is or not. You don’t think he has got two houses in Georgetown. 

MR. MITCHELL: That would be entirely possible. 

THE COURT: Well, go ahead. Let’s proceed. 

(Whereupon counsel resumed their places at the trial table and 
the following proceedings were held in open Court:) 
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329 BY MR. McLAUGHUN: 

Q. My question was, what conversation, or what was said by the 
Defendant Brown in June of 1955 at that 37th Street address? A. He 
described the nature of the incoming patients. 

Q. Just tell us, if you will, what he said, as close as you can, 
the words that he used. A. To the best of my knowledge, he said this: 

MR. MITCHELL: Objection. 

THE COURT: Just as you can recollect it. 

THE WITNESS: As I recollect, he said that the patients would 
have miniature labor pains; we should cater to their whims, and keep 
them happy, and take very good care of them. He said that they would 
have pain, approximately ten hours. 

Q. Did he say as to any time that they would come? A. They 
usually came over a weekend. 

Q. And was there— 

MR. MITCHELL: This is objected to. I object to that. 

THE COURT: I will sustain the objection. Just repeat what you 
recollect. When were they to come ? 

THE WITNESS: On weekends. 

BY MR. McLAUGHUN: 

Q. Was there anything said at that time, while the girl was there, 
as to getting in touch with him ? 

330 MR. MITCHELL: Objection. Leading. 

THE COURT: It is a little leading. 

BY MR. McLAUGHUN: 

Q. Was there anything said at that time, if anything happened to 
any of the girls, what you were to do? A. We were to call the Doctor 
at his office after seven o'clock at night. 

THE COUR T: What was the charge to be made ? Anything said about 

that? 

THE WITNESS: One hundred dollars per patient. 

THE COURT: You were to charge $100 per patient? 

THE WITNESS: He was giving us that to take care of them. 
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THE COURT: He gave you $100 to take care of them? 

THE WITNESS: That is right. 

BY MR. MCLAUGHLIN: 

Q. And did that agreement between you and Mrs. Raines and 
Dr. Brown continue on up and include the month of September of 1955? 

A. Yes, it did. 

MR. MITCHELL: Objection. The month of September. The date 
of the indictment is September 1. 

THE COURT: Did it continue up through September 1, 1955? 

THE WITNESS: Yes, sir. 

MR. McLAUGHLIN: That is all I have of this witness, your Honor. 

331 CROSS EXAMINATION 

BY MR. MITCHELL: 

****** 

336 Q. At the time you said that Dr. Brown came to your house in 
Georgetown, sometime in June, do you remember when in June it was? 
A. I do not recall the date. 

Q. Well, give us your best approximation of when it was, Mrs. 
Pate? A. I cannot recall. 

Q. Well, was it the first of June, the 14th of June, or the 30th 
of June? A. I do not recall, Mr. Mitchell. It was in June. 

Q. Tell us, Mrs. Pate, how you now remember that it was in 
June? A. I remember very vividly, because he came over the very 
first month after the other girls moved out. 

Q. Well, they moved out in June; didn’t they? A. The first 
of June; and it was during that month that the Doctor came over. 

Q. And you remember that it was that same month rather than 
the succeeding month: is that correct? A. I do remember. 

Q. Now, did you or Mrs. Raines, or the three of you together 
at any time there on this occasion you speak about in June, have a 

337 conversation with respect to abortions being committed by 
anyone? A. We discussed taking care of the patients. 

Q. Did you understand the question, Mrs. Pate? A. I thought 
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I understood, Would you repeat, please? 

Q. Now the question was: Did you, or did anyone at that meeting 
that you have testified about say anything about anybody being aborted ? 

A. The word "abortion," was not used, itself. 

Q. Now, you said something that Dr. Brown said something about 
sending some patient on a weekend; is that correct? A. That is correct. 
Q. Did he send anyone there in June? A. I didn T t hear you, I 
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am sorry. 

Q. Was anyone sent to your house in June? A. No. 

Q. Anyone sent to your house in July? A. No. 

Q. Anyone sent to your house in August; up to the first day of 
September, did anybody come there? A. Not until the first day of 
September. 

Q. Do you know Captain Raphael Castaneira? A. Yes, I do. 
Q. Does he live at 1708 17th Street, N. W., second floor? 

A. That is right. 

Q. He was a frequent visitor to your house; wasn’t he ? 

MR. McLAUGHUN: I object to this, if Your Honor pldase. 
THE COURT: I will sustain the objection. 

MR. MITCHELL: I will explain why, Your Honor. 

THE COURT: Put it in the record, if you want to explain it. 
MR. MITCHELL: I am going to prove that what she said isn’t 


so. 

MR. McLAUGHUN: Wait a minute now. 

THE COURT: I have already ruled on the objection. I have sus¬ 
tained the objection. If there is something you want to put in the record, 
come to the bench and put it in. 

MR. MITCHELL: Very well, Your Honor. 

(Whereupon counsel approached the bench and the following 
proceedings were held out of the hearing of the Jury:) 

MR. MITCHELL: I am going to prove by witnesses that the 
house set-up, that there were no such facilities available; that they 
visited the house right along; no evidence of anything of that sort; 
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no persons there save the girls who lived there. 

I am trying to find June Butler, who lived there up until about 
the middle of July. I haven’t been able to locate her. That it isn’t true. 

339 THE COURT: You can bring in any witness you want to show that 

it isn’t. ... 

MR. MITCHELL: I am asking her if she knew these people, and if 
they didn’t visit. 

THE COURT: She said they did. 

MR. MITCHELL: He objected to my asking that question; and 
you sustained it. 

THE COURT: You mean the fact that they had visited ? You obj ect 
to the fact that they had visited ? 

MR. McLAUGHLIN: Yes, Your Honor, it is immaterial. 

THE COURT: He wants to prove by these people that visited 
that nothing took place over there. Although she said nothing did take 
place until September 1. 

MR. McLAUGHLIN: Sure. Let him produce those people. 

THE COURT: All right, go ahead. I will allow the question 
whether he visited. 

MR. MITCHELL: I will do this: 

THE COURT: But I don’t want any implications coming from any 
questions as to what he went over there for by other innocent people. 

Do you follow me ? 

MR. MITCHELL: No, I don’t think I do. 

THE COURT: Well, she has testified what the arrangements 
were. You are bringing up people who have gone there. I wouldn’t 

340 want the Jury to get the impression that they were goiig there 
for the purpose of the agreement that she has testified about. 

MR. MITCHELL: Oh, no. I wouldn’t want that. 

THE COURT: I think they will get it. I think the only way for 
you to prove this — you doii’t have to worry about June, July and 
August. I think the only thing for you to prove on September 1, is 
to bring your witnesses in to testify they weren't there, rather than 
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create an impression on this Jury that you are trying to bring somebody 
else in, from which they might draw an inference. 

MR. MITCHELL: I see your point. 

THE COURT: Unfavorable to a party that is not a part of this 
lawsuit. I don’t know who this Captain is you speak of, but right away 
I got the impression, what is he doing over there? You see? In view 
of the fact of what she testified. 

Now, if he wants to testify that he went there, that is well and 
good, and that nothing took place. 

MR. MITCHELL: That was the thing I was worried about. I 
wouldn’t be able to produce him and get him to testify unless I laid 
the foundation through her. 

THE COURT: You have already laid the foundation by the testi¬ 
mony that she has given, that people went there on September 1 for that 
purpose. 

MR. MITCHELL: She said that they did not on the first. 

THE COURT: Nothing happened July, August; nobody came 
there, as I recollect the testimony, until September 1. 

MR. MITCHELL: I though she said they didn’t come on 
September 1. 

THE COURT: You had better ask her again. 

MR. McLAUGHUN: She said that, Your Honor. 

THE COURT: That no one came — 

MR. MCLAUGHLIN: Up until September. 

THE COURT: Not until September 1; didn’t she? Go back into 
the record. 

(Whereupon the answer was read by the reporter.) 

THE COURT: That is what I thought. 

(Whereupon counsel resumed their places at the trial table and 
the following proceedings were held in open Court:) 

BY MR. MITCHELL 

Q. On the first day of September, 1955, did someone come to 
your house, purportedly sent there by Dr. Brown? On the first day 
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of September, 1955? A. No. 

Q. Would you kindly keep your voice up? A. No. 

THE COURT: Did anyone come there in September? 

MR. MITCHELL: Objection. 

THE COURT: Overruled. 

342 MR. MITCHELL: Your Honor, I think you will understand why I 
object. 

THE COURT: I wish you wouldn T t run around like that. I have 
made my ruling, and you are protected in the record. 

MR. MITCHELL: That won’t help me, Your Honor. The harm 
will be done; and I think you will understand why. 

THE COURT: The allegation of the indictment is that the abortion 
was performed on September 1 ? 

MR. MITCHELL: Yes, sir. 

THE COURT: And according to the conversation given — the 
testimony given by the complaining witness was to the effect that 
after the abortion was performed, for another $50.00, something 
could take place; right? After the abortion was performed, something 
could be done? 

MR. MITCHELL: Mr. McLaughlin and I would like to approach 
the bench. 

MR. McLAUGHLIN: You ask him. 

MR. MITCHELL: I am asking. 

THE COURT: I don’t know what you want to come to the bench 
for. There is no complication involved. It is a very simple proposition. 

MR. MITCHELL: I think it isn’t, Your Honor. 

THE COURT: All right. 

(Whereupon counsel approached the bench and the following pro- 

343 ceedings were held out of the hearing of the Jury:) 

THE COURT: What do you want? 

MR. McLAUGHLIN: Tell him what is on your mind. 

MR. MITCHELL: Your Honor, this brings in a date of September 


23 . 
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THE COURT: Is that the first time anyone came there ? 

MR. MITCHELL: Yes, sir. 

THE COURT: All right. 

(Whereupon counsel resumed thefr places at the trial table and 
the following proceedings were held in open Court:) 

MR. MITCHELL: Now, may I find out where I was, if Your 
Honor please ? 

(Whereupon the pending question and answer were read by the 
reporter.) 

BY MR. MITCHELL: 

Q. Now, did anyone come to your house prior to September 1, 
1955, purportedly sent by Dr. Brown? A. No. 

Q. Now, you used to live with Captain Raphael Castaneira; didn’t 

you? 

MR. McLAUGHLIN: I object to this, if Your Honor please. 

THE COURT: Sustained. 

MR. McLAUGHLIN: He knows it is unfair. 

THE COURT: What do you mean by "live with" ? 

MR. MITCHELL: Resided with him; stayed in his apartment 
with him. 

MR. McLAUGHLIN: I object to the question. 

THE COURT: I sustain the objection. 

MR. MITCHELL: To go with — 

MR. McLAUGHLIN: I object to the question. 

THE COURT: I sustained it. 

MR. McLAUGHLIN: He is continuing. 

MR. MITCHELL: Well, may I make my record, Your Honor? 

THE COURT: Yes, you can make it. 

(Whereupon counsel approached the bench and the following pro¬ 
ceedings were held out of the hearing of the Jury:) 

MR. MITCHELL: I offer and proffer to prove, through the 
question, and witnesses, that the witness now on the stand did, in 
fact, live in adultry with Captain Raphael Castaneira; and that goes 
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to the Question of her moral character, moral turpitude. 

THE COURT: That is a new one on me. You are hleping your 
client a lot. 

MR. MITCHELL: I think so. 

THE COURT: You do ? 

MR. MITCHELL: Maybe I am wrong. 

THE COURT: All right. You know the law. 

(Whereupon counsel resumed their places at the trial table and 

345 the following proceedings were held in open Court:) 

BY MR. MITCHELL: 

Q. Mrs. Pate, with respect to your statement as to what you 
said happened in June of 1955, you fabricated that; did you not? 

MR. McLAUGHLIN: I object, if Your Honor please. 

MR. MITCHELL: After you had — 

THE COURT: What do you mean? She lied about it? 

MR. MITCHELL: Yes. 

MR. McLAUGHLIN: I object to that phrase, Your Honor. 

THE COURT: Let him ask the question. 

BY MR. MITCHELL: 

Q. There came a time when you had a disagreement with Mrs. 
Raines, which grew out of your use of her automobile at a time at 
which you told the police that you were not driving the car, that some¬ 
one else was driving it, and then subsequently — 

MR. McLAUGHLIN: I am going to object to this, Your Honor. 

THE COURT: I don’t know what the question is yet. 

MR. McLAUGHLIN: I object to the question, a long dissertation. 

THE COURT: I don’t know what it is yet. I can’t rule on it until 
I find out what it is. 

MR. McLAUGHLIN: I don’t think it is a proper question. 

4 

4 

346 THE COURT: I don’t think it is either. I have to get the question 
before I rule on it. 

MR. McLAUGHLIN: The way it is phrased, I don’t think it is 


proper. 
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THE COURT: I don’t think it is either, but I don’t know what it 
is. Finish your question that you are going to ask this witness. 

MR. MITCHELL: Very well. 

BY MR. MITCHELL: 

Q.. Now, you told the police that you weren’t driving the car 
when, in fact, you were, and as a result of that, the two of you had 
an altercation, at a time when you struck her with a bottle, necessi¬ 
tating the requiring of taking of 27 stitches in her face, for which 
she had you arrested. Is that true? 

THE COURT: Don’t answer the question. 

MR. McLAUGHLIN: I object to the question. 

THE COURT: I will sustain your objection. 

BY MR. MITCHELL: 

Q. You have previously testified under oath to the facts concerning 
which you have testified here before the Grand Jury and the matter was 
ignored, the same thing; isn’t that right? 

MR. McLAUGHLIN: Oh, I object to that, Your Honor. 

THE COURT: I will sustain the objection. 

MR. McLAUGHLIN: Go ahead and answer. 

THE COURT: Are you objecting, or aren’t you? Make up your 

mind. 

MR. McLAUGHLIN: I will withdraw the objection. 

BY MR. MITCHELL: 

Q. Was it ignored? A. I am afraid I don’t understand. I 
testified before the Grand Jury to what? 

THE COURT: This same testimony, he is talking about, that you 
are giving today, you gave to the Grand Jury; is that right? That is 
what he wants to know. 

THE WITNESS: Yes, sir. 

BY MR. MITCHELL: 

Q. Did you tell — 

THE COURT: Yes; she said she did. 

BY MR. MITCHELL: 
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Q. Now, do you know whether the Grand Jury ignored the matter 
or not? A. I have been — 

MR. MITCHELL: Wait a minute, you said she could answer. 

MR. McLAUGHLIN: Oh, yes, I will follow it up. 

THE WITNESS: I understand the Grand Jury did ignore that. 

348 BY MR. MITCHELL: 

Q. Now, did you have a vacation any time in the months of June, 
July and August of 1955? A. I took my vacation in August. 

Q. Ma’am? A. I took— 

THE COURT: Took her vacation in August, she said. 

BY MR. MITCHELL: 

Q. Now then, tell us, in June, Mrs. Pate, what the facilities 
of your house were ? Tell us about how it was set up? A. We had a 
living room; we had a dining room and kitchen on the first floor. On 
the second floor there were three bedrooms and a bath. The basement 
of the house was fixed into a recreation room. 

Q. Now, did you have a bedroom? A. Yes, I did. 

Q. Did Mrs. Raines have a bedroom? A. Yes, she did. 

Q. Incidentally, Mrs. Pate, you have a child; don’t you? A. I 
have a son. 

Q. How old is he? A. Seven years old. 

Q. And Mrs. Raines has a child; doesn’t she? A. Yes. 

349 Q. Where did your children sleep? A. When we first brought 
the children with us, they shared a room together. 

Q. I beg your pardon? A. When we first brought the children 
with us, they shared a room together. 

Q. Incidentally, Mrs. Pate, what were your hours of employment? 
A. My regular office hours are nine to five. 

Q. What was Mrs. Raines’ hours of employment? A. She was 
unemployed during the summer. She is a school teacher. 

Q. She wasn’t teaching school in June of 1955? A. I think school 
was out. 

Q. When? A. In June. 
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Q. Well now, what part of June ? A. Mr. Mitchell, I don’t 
know what time/^as ^t. I sent my child to a boarding school last 
year; so I don’t know the time that the public schools were out. 

Q. You sent your child to a boarding school when? A. Last year. 
Q. When, Mrs. Pate? 

MR. McLAUGHIIN: I object to this. It is immaterial. 

THE COURT: She said last year. 

THE WITNESS: I mean the last school yeaj\ 


BY MR. MITCHELL: 


Q. He came out of boarding school when, Mrs. Pate? 

MR. McLAUGHIIN: I object to this, Your Honor. It is going 
off on a tangent. 

THE COURT: I will sustain the objection. 

MR. MITCHELL: It is not off on a tangent. I want to know when 
he came home. 

MR. McLAUGHIIN: I objected to it; Your Honor ruled on it. 
THE COURT: Do you remember when he came home ? 

THE WITNESS: I believe it was May his school was out. 


THE COURT: In May. 

BY MR. MITCHELL: 


Q. Mrs. Pate, did you know a man by the name of Phillipe San 
Fuentes? A. Yes, sir, I did. 

Q. Was he a frequent visitor to your house ? 

MR. McLAUGHIIN: I object to this, Your Honor. 

THE COURT: Did he come to the house ? 

THE WITNESS: We took Spanish lessons from him twice a week 
at the house. 

BY MR. MITCHELL: 

Q. He was also your boy friend; wasn’t he? A. He was not. 

351 Q. Isn’t he the one that was in the car that you allege was driving 

the automobile at the time you made the report to the police ? 

MR. McLAUGHIIN: I object to this. 

THE COURT: I will sustain the objection. 
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MR. MITCHELL: I have no further questions. 

♦ * * * * * 

ROBERT H. SYME 

****** 

DIRECT EXAMINATION 
BY MR. McLAUGHLIN: 

Q. Doctor, your full name is what? A. Robert H. Syme. 

Q. Where do you reside, Doctor? A. In Alexandria, Virginia. 

Q. And you are a practicing — A. Physician. 

Q. — physician; is that right? A. Yes. 

Q. Do you specialize in any particular branch of medicine? A. 
Yes, I do. 

Q. What is it, Doctor? A. Obstetrics and gynecology. 

Q. Where is your office located, Doctor? A. On Quaker Lane, 
in Alexandria. 

Q. Talk a little louder. A. On Quaker Lane in Alexandria, 
Virginia. 

Q. Now, Doctor, did you have an occasion to see, as a patient, 
one Miss Jean Stephenson? A. Yes, I did. 

Q. Can you recall the first time you saw her, Doctor? A. Yes, 
very well. 

Q. All right. Just tell us, if you will — those are your records 
there I just handed you, Doctor, that you turned over this morning. 

A. Yes, thank you very much. 

Q. You first saw Miss Stephenson when, Doctor? A. It was on 
the evening of the 24th of April. 

Q. All right. Where did you see her at that time? A. I saw 
her in the Dominion Arms Apartments on Glebe Road in Arlington, 
Virginia. 

Q. Did you make any examination of her at that time; and what 
was her condition, Doctor? A. I did make an examination; and the 
findings were somewhat questionable at that time. I was first of the 
opinion that she might have been pregnant. Subsequent to that, I had 
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reason to change my mind. 

Q. All right. Now, how long did you see her on that occasion, 
the April date? A. For approximately fifteen minutes. 

Q. When was the next occasion you saw her, Doctor? A. It 
was on the 4th of May. 

Q. Where did you see her at that time ? A. I saw her in my 
office. 

Q. Did you make an examination of her at that time? A. I did. 

Q. What did the examination consist of and what conclusion or 
opinion did you come to ? A. I made a pelvic examination, and my 
conclusion was that she could have been pregnant, but again, I was 
not sure. No pregnancy test was run at that time. 

Q. Did you see her again after that occasion? A. Yes, I did. 

Q. When was the next occasion you saw Miss Stephenson? A. That 
was fourteen days later on the 18th of May. 

Q. Where did you see her at that time ? A. I saw her in my 
office again. 

Q. All right. Did you make an examination of her at that time ? 

A. I did. 

Q. What conclusion did you come to, if any? A. I felt that 
she was not pregnant, perfectly normal in every way. 

Q. All right. When did you see her again, can you recall? A. 

On the 10th of August, I believe. Yes. 

Q. Where did you see her at that time ? A. I saw her in my 
office again. 

Q. Did you make an examination of her at that time? A. I did. 

Q. Did you come to any conclusion or opinion, Doctor? A. At 
that time, I felt that there was a definite early pregnancy present. 

Q. All right. Did you see her again after that occasion? A. Yes; 

I saw her on the 27th of that same month, or seventeen days later, 
roughly. 

Q. That is August? A. August, yes. 

Q. This is what year, Doctor? A. This is T 55. 


71 


Q. All right. When you saw her the latter part of August, what 
was her condition? Where did you see her, Doctor? A. In the office 
again. 

357 Q. Did you make an examination of her at that time? A. I did. 

Q. All right. Did you come to any conclusion or opinion as to 

her condition? A. I was certain that she was pregnant, roughly, two 
and a half, three months along at that point. 

Q. Did you see her any time after that, Doctor? A. No. 

Q. What? A. I saw her at no other time. 

Q. Now, Doctor, from the examination that you gave Miss 
Stephenson, on all these occasions that you have just referred to, was 
there anything in that examination on your part, or did you do anything 
to Miss Stephenson that, in your opinion, would cause her to abort on 
or about September 1 of 1955? A. No. 

MR. MCLAUGHLIN: That is all. 

CROSS EXAMINATION 
BY MR. MITCHELL: 

Q. If you had, would you say so? A. I refuse to answer that 
question. 

Q. Now, who called you with respect to the visit that you made 
to her, Doctor, in April of 1955? A. Would you repeat the question, 
please ? 

358 Q. Who called you with respect to treating her in April of 1955? 
A. A physician friend of mine called me and said that this person 
was having a problem and they wanted me to see her. 

Q. Who was that friend of yours, physician? A. I don T t believe 
I have to reveal his name in Court. 

Q. Perhaps you had better ask His Honor. 

THE COURT: Answer the question, Doctor. That is all right. 

THE WITNESS: His name is William Stone. 

BY MR. MITCHELL: 

Q. Where is he to be found, sir? A. He is in Arlington, 
Virginia; practices there. 
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Q. His address, if you have it? A. I do not have his address. 

Q. Dr. William Stone? A. Yes. 

Q. Now then, when you went to the apartment^ did you see any¬ 
one there other than Miss Stephenson? A. Yes, I did. 

Q. Whom did you see there? A. I saw Mr. Leon there. 

Q, Did you engage in conversation with him? A. I did. 

359 Q. All right. Now then, tell us what happened, Doctor? A. I 
wept into the room and saw this girl was lying in bed; a moderate 
amount of bleeding was taking place; at which time I checked her 
blood pressure, her pulse, general physical condition, and did a 
pelvic examination. 

Q. Now, at that time did you say anything to Mr. Leon with 
respect to what your impression was? A. Yes; I believe I said that 
I thought this was a pregnancy complication. 

Q. Now, did you at that time advise, that is, professionally, 
with regard to it, whether it would be necessary to take her to a hospital 
or what would have to be done, if anything? A. I believe I told him 
that under the present set of circumstances which were existing at 
that time, it was not necessary for her to go to the hospital. 

Q. And did you then represent at that time that you thought that 
you could treat her medically without having to go to the hospital? A. 
That is true. 

Q. Now, what did Mr. Leon say or do while you were there? 

A. We just engaged in a conversation about the situation as it existed 
there. That is all. There was no medical information transmitted 

360 backwards at all. 

Q. Sir? A. I say, we discussed no medical problems at all. 

Q. Other than what you have already indicated that you told 
them that you thought that she was suffering from an early-- A. Preg¬ 
nancy, I believe it says there. 

Q. — pregnancy; is that right? A. That is correct. That was 
my impression at that time. 
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Q. Now, did Mr. Leon appear concerned or distrubed at that 
time to you? A. (Witness nods assent.) 

MR. McLAUGHUN: I object to this, Your Honor. 

THE COURT: Sustained. 

MR. MITCHELL: He nodded his head, if Your Honor please. 

THE COURT: I am going to have to strike it from the record, 
because I sustained the objection. 

BY MR. MITCHELL: 

Q. Well, how long did you remain in the apartment, Doctor ? 

A. Fifteen minutes. 

Q. When you got ready to leave, did Mr. Leon accompany you 

out and discuss these matters with you out of the presence of Miss 

361 

Stephenson; or was the discussion had with him in her presence? A. I 
believe most of it was in her presence. 

Q. He remained there with you while you made your examination; 
is that correct? A. He was in the room, yes. 

Q. Now then, the next time, Doctor, that you saw the patient 
was when, sir? A. It was, I believe, two weeks later, in my office. 

Q. Now, had you prescribed for the patient on your first visit 
to her house? A. Yes, I had given her a sedative and something for pain 
relief. That is it. 

Q. Was she bleeding when you came? A. Yes. 

Q. What was the character of this bleeding that you observed, 
Doctor? How would you describe it, as a physician? A. I would 
describe it as a small amount of bright red bleeding. 

Q. It was not profuse ? A. No. 

Q. Was there any clotting that you observed? A. Yes. 

Q. Now, Doctor, as a matter of fact, on this date, she had had 

362 an abortion; hadn't she? A. I do not know the answer to that 
question. 

Q. You knew it then; didn't you? A. No. 

Q. Well, didn't you say, sir, that she was having an early or 
incomplete abortion? A. I said that was my clinical impression. 
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There was nothing more than that. 

Q. Well now, you told us just a few minutes ago that you stated 
your clinical impression was that she was then pregnant; didn’t you? 
A. Give me one moment to think. I don’t recall. What did I say ? 

Q. I just want you to tell us what the truth is, Doctor; that is 
all. A. All right. My clinical impression was that she could have 
been pregnant and was having a pregnancy complication. 1 can say no 
more than that specifically. 

Q. What did you mean when you said she was aborting or had 
an incomplete abortion? What did you mean by that? A. I meant 
it was possible, merely possible that this bleeding I saw represented 
an abortion; but there was no —on the examination that I made, there 
was no definite way that that could be ascertained. No hundred per 
cent sure way. 

363 Q. Well, with respect to that, Doctor, why then didn’t you, in 

your report, say that she, in your opinion, at that time was pregnant 
rather than say in your report, sir, that she was sustaining an 
abortion ? 

THE COURT: What repdrt are you talking about? 

MR. MITCHELL: His report, if Your Honor please. 

THE COURT: To whom? 

MR. MITCHELL: The report he made in his files. 

THE COURT: You mean his own records ? 

MR. MITCHELL: Yes, sir. 

THE COURT: Have you got them there ? Where are they ? 

MR. MITCHELL: Right here. 

THE COURT: Would you read that, Doctor? That is your hand¬ 
writing; isn’t it? 

THE WITNESS: It is. Would you like to have the entire thing 

read? 

THE COURT: Just read that whole entire thing, if you will, 
please. 
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THE WITNESS: All right. "Patient was seen on a house call on 
383 South Glebe Road, bleeding moderately profusely. Pelvic examina¬ 
tion made at this time in bed revealed a normal uterus, cervix open and 
bleeding, no tissue observed. The adnexa..." — that means the organs 
next to the uterus — ".. .were normal. It is assumed that this could 
represent a delayed period or an early incomplete abortion." 

364 I don't feel that that contradicts anything I have said. 

BY MR. MITCHELL: 

Q. Well, when a person is pregnant, they still have whatever 
is in there; when they abort, it is out, isn't it, Doctor? A. No. 

Q. It isn't? Is it your answer, Doctor, that the statement that 
has been read at the time His Honor handed the statement to you — is 
it your statement, sir, as a doctor, that that is entirely consistent 
with what you told Mr. McLaughlin when you said that the patient 
was pregnant, in your opinion ? A. Yes. 

Q. Now then, on the next occasion that you saw Miss Stephenson, 

I believe, sir, you testified that was at your office? A. That is 
correct. 

Q. Did she come alone or did she come in the company of 
someone else? A. She was in the company of another person. 

Q. Who was the other person, sir? A. Mr. Leon. 

Q. Now then, you at that time, sir, examined her? A. I did. 

365 Q. What was the purpose of your examination on the second 
occasion when she came to your office? A. It was a confirmatory 
examination to either verify or deny what I had previously seen on 

the house call; and also on the request of Miss Stephenson, to be fitted 
for a diaphragm. 

Q. Now then, what did you tell them with respect to that, 

Doctor? A. I said that my clinical findings were still inconclusive; that 
I felt she would possibly be wasting the money on the diaphragm because 
I couldii't be sure, that she was not pregnant at that time. 

Q. Now then, when next again did you see her, Doctor? A. I 
believe it was two weeks following that. 
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Q. And where? A. In my office. 

Q. Incidentally, Doctor, what are your office hours? A. I 
will be very glad to give you a list of them if you would like them. 

Q. Yes, I do. I would like them; if you give it right now, I 
would appreciate it, sir. A. I am in my office on Mondays and 
Thursdays, Fridays and Saturday mornings. 

Q. The hours? A. Nine to four on Monday; seven to nine on 

366 Thursday; nine to four on Friday; and nine to twelve on Saturday. 

Q. Now, do you have occasion to switch these hours, Doctor? 

A. Occasionally, I do. 

Q. Is that often or seldom? A. I would say seldom; but oc¬ 
casionally, the situation arises when I must change them. And I 
did because you will notice on the dates I examined her were Wednes¬ 
days, I am sure. My office hours have now changed to Thursday 
nights. 

Q. You say the dates you examined here were on Wednesdays ? 
A. I am quite sure they were. 

Q. Now then, on the 18th, Doctor, when you saw her, what did 
your examination disclose? A. I will have to check and find out. Was 
that the second examination in my office? I have forgotten those dates 
exactly. 

THE COURT: Do you want your records ? 

THE WITNESS: May I have them ? It will be a.little easier. So 
we don’t have any confusion. 

BY MR. MITCHELL: 

Q. You made these at the time you made your visit, right after 
you would go back to your office, is that correct, sir? A. Most often 

367 that is how it is done, generally, yes, sir. 

Q. Most of them? All of them are; aren’t they? A. Yes, sir. 

Q. All of them made right after you made your visits? A. Yes. 
You asked me about the 18th, the visit of the 18th. 

Q. Yes. A. At that time, I examined the patient in the same 
way I had previously examined her, and felt that she was now entirely 
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normal. 

Q. Now, did you -- 

THE COURT: What kind of a pelvic examination did you give 

her? 

THE WITNESS: This consists of what we call a bimanual examina¬ 
tion, and also a speculum ex mination. 

THE COURT: This is the first time, now. Did you do a pelvic 
examination the first time ? 

THE WITNESS: Each examination that I have examined this girl, 
except for the first one, I used the same type of examination that I am 
describing. 

THE COURT: Well now, the first time, what kind of examination 
did you give her ? 

THE WITNESS: That was internal pelvic examination. I did not 

inspect the inside of the vagina. I didn’t have a light and was not 
inspecting it. 

THE COURT: What did you do? 

THE WITNESS: Just a bimanual examination. 

THE COURT: What is that? You have to tell that to the Jury. 

THE WITNESS: This type of an examination is one in which we do 
— it is commonly c ailed an internal pelvic examination in which, with 
both hands, we examine the pelvic organs of the patient in order to 
determine the size and consistency of those organs, and whether they 
are normal or not. 

THE COURT: The second time what did you do ? 

THE WITNESS: I did this thing that I just described and also, in 
my office, where I have facilities, was able to inspect these organs 
visually, which gives us somewhat more information. 

THE COURT: And the third time, the same way? 

THE WITNESS: The same way. 

THE COURT: And was anything inserted inside the person of 
Miss Stephenson? 

THE WITNESS: I saw no foreign bodies there. 
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THE COURT: Did you put anything in there ? 

THE WITNESS: Oh, did I? No. Only the speculum, itself, which 
is an examining instrument. 

369 THE COURT: How big is that? 

THE WITNESS: I suppose it is 3 inches long and about 2 inches 
in diameter, an inch and a half, perhaps. 

THE COURT: At any time, did you put your hands inside her? 
THE WITNESS: Yes. 

THE COURT: And on what occasion did you do that? 

THE WITNESS: On every occasion. 

THE COURT: On every occasion ? 

THE WITNESS: Yes. 


THE COURT: All right. 

BY MR. MITCHELL: 
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Q. Now, I believe I asked you, but just for certainty, Doctor, 
the records from which you are refreshing your recollection, that was 
a permanent sheet that you kept in her folder? A. Yes; this is a file 
we have at the office. 

Q. And the sheet, you kept a record on each time that you would 
treat the patient or examine the patient, you would then go to that sheet 
and put on the sheet the conclusions, your diagnostic conclusions; is that 
correct, sir? A. This is true, yes. 

Q. That pertains to each of your entires in there? A. That is 

right. 

Q. That that is the permanent record? A. Yes. 

Q. And that has been in there at all times? A. Yes. 

Q. Now, I believe in response to His Honor’s questions, you said 
that you made this type of examination on each occasion that she came ? 
A. (Witness nods assent.) 

Q. And by that, you mean on all of the visits that were had to your 
office during the entire period of your examination of the patient, that 
you went through the same procedure? A. Same procedure exactly. 

Q. Now, having done that in May, when next again did you see 
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her, sir, and when did you do the same thing as you have indicated to 
ffis Honor, where you went inside of her and took this instrument and 
put it up into her? A. That is a time interval from the 18th of May 
until the 10th of August. 

Q. Now then, on the 10th of August, you performed that same 
examination; is that correct, sir? A. That is correct. 

Q. And ttiis physical or manual examination that you have indi¬ 
cated, sir — A. Yes. 

371 Q. — I think you have indicated the process by which that is 
done. Tell me, Doctor, is that a definitive examination? A. No. 

Q. So as a physician and as an obstetrician, Doctor, you know, 
as a matter of fact, do you not, that you cannot manually ascertain 
definitively pregnancy at three months? Isn’t that so, Doctor? A. I 
am having difficulty answering that question. 

Q. Yes, sir; I figured you would. A. Most of the time I would 
say, in nearly every case, I could tell. 

Q. Well now, as an accepted practice, as a manner of standard 
medicine, do you tell the Court and this Jury that it is accepted as 
a definitive determination of pregnancy, the manual examination you 
have indicated? A. Yes. Generally speaking, that is true. 

Q. Well now, what is the A-Z test? A. It is a type of 
hormonal pregnancy test. 

Q. Why is that used? A. It is used in cases where this examina¬ 
tion fails to reveal or is inconclusive. Let me restate that. This is 
used in cases where on bimanual examination and speculum examination, 
you are still not sure as to the diagnosis. 

372 Q. As I said before — and I believe you hesitated about it — 
there is no definite certainty in a manual examination; is there? In 

an examination of an individual as early as three months ? A. Generally 
speaking, it is quite certain. Nearly one hundred per cent certain. 

Q. Now, on August 10, you then determined, sir, that she was 
how pregnant? A. I believe my record says early pregnancy. That 
could have represented anywhere from six to ten weeks of pregnancy. 
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Q. As a matter of fact, you told the patient at that time that she 
was about two months pregnant; is that correct? A. I believe that is 
the statement I made. 

Q. Now then, did you prescribe for the patient on August 10, 
Doctor? A. No, I did not prescribe. 

Q. Now, when did you next see the patient, on August 27? A. Yes, 
I believe that is correct. 

Q. Now, on August 27, Doctor, what time did you see that patient? 
A. I believe it was about seven-thirty in the evening. 

Q. Well now, wouldn’t your record indicate, Doctor, what time 
of day you saw a patient? A. It sometimes does not indicate that. 

373 Q. Suppose you look at this one and see whether it does indicate, 
Doctor? A. It does not indicate the time. 

Q. Now, your best recollection is that you saw her at what time ? 

A. Seven-thirty in the evening. 

Q. Doctor, in preparing this record, this record which you say, 
sir, that you made your entries each time after the patient had been 
examined, and then you would enter the date of the visit by the patient; 
is that correct, sir? A. Yes. Now, this record that I have here 
represents a more accurate description than that. Now this has been 
made up as a result of my preparing myself for this Court thing. 

Q. Well now, Doctor, didn’t I just ask you, just before I came 
over here and got this from you, if that was a part of your permanent 
file; that if on each occasion that the patient visited you, after the 
examination, you came and wrote on this piece of paper your diagnostic 
and prognostic conclusions; and you said, yes, didn’t you? A. I 
believe I did say, yes. 

Q. And the reason you now say, no, Doctor, is because you have 
written on her, ”1956”; you have written ”5(Ton that; haven’t you? A. I 

374 believe that is correct. 

Q. You prepared that statement, Doctor, after you talked with 
Miss Stephenson and Mr. Leon; didn’t you? A. It was subsequent 
to those visits. 
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Q. You talked to them before you came here; didn’t you? A. Yes. 

MR. MITCHELL: That is all. 

MR. McLAUGHUN: That is all I have of this witness. 

THE COURT: That is all, Doctor. 

* * * * * * 

375 MR. McLAUGHUN: Is Dr. Syme out there? I would like to 
call him back. 

THE MARSHAL: He was excused. 

MR. McLAUGHUN: He is due back. 

THE MARSHAL: He is not here. 

MR. McLAUGHUN: All right. Your Honor, I have Miss 
Stephenson here. I understand they want to call her back. 

THE COURT: Very well. Do you want her? 

MR. MITCHELL: Yes. 

THE COURT: All right. 

MR. McLAUGHUN: Call Miss Stephenson and let me know 
when Dr. Syme comes in. 

THE MARSHAL: Yes, sir. 

Thereupon 

SYLVIA JOAN STEPHENSON 

a witness called by and on behalf of the United States, having been 
previously sworn, resumed the stand and testified further as follows: 

CROSS EXAMINATION - continued 
BY MR. MITCHELL: 

Q. Miss Stephenson, you previously testified that the first time 
that you saw Dr. Syme was in July of 1955, that you had never met 

376 him before and that you had just through chance, picked his name 
out of the telephone book, do you remember so testifying? A. I do. 

Q. Isn’t it a fact, Miss Stephenson, that you knew Dr. Syme 
in April of 1955? A. I may have, I don’t remember. 

Q. You may have? A. Possibly. 

Q. And when you testified before, you just didn’t remember, is 
that it? A. I think I said to the best of my knowledge and to me it is 
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very easy not to remember having met someone. 

Q. Now on the occasion that you met Dr. Syme in April of 1955, 
you had at that time some difficulty with bleeding, didn’t you? A. Yes. 

Q. You remember that, don’t you? A. I didn’t remember it as having 
been Dr. Syme. 

Q. Well, then, you went, didn’t you go to his office again shortly, 
two or three days later? A. I don’t remember going back, Mr. Mitchell. 

Q. Do you have any recollection of going to his office in May? 

A. No, I don’t. 

Q. Now, in April he had told you, had he not, that you had 

377 

aborted? A. Not that I recall, I think I was having some trouble with 
my menstrual period. 

Q. Didn’t the doctor at that time tell you that you had had an 
incomplete abortion? A. I don’t recall. 

Q. Were you pregnant? A. Not that I know of. 

Q. Did he tell you that you were and had been? A. As far as 
I remember, I don’t think he did. 

Q. Do you know? A. No, I don’t remember exactly. 

Q. But you knew, did you not, Miss Stephenson, the other day 
that you testified that the first time that you went to see, or were 
seen by Dr. Syme, that it wasn’t in July and that you didn’t get his 
’phone by happenstance, his name out of the ’phone book, you knew 
that, didn’t you? A. I did not remember having met him before and I 
think I said in my testimony that I didn’t remember having met him 
before. 

Q. You know Dr. William Stone, don’t you? A. I don’t think 
so. 

Q. Well, didn’t you contact Dr. Stone before you contacted 
Dr. Syme? A. I don’t remember a Dr. Stone at all. 

378 Q. Would you say, Miss Stephenson, that you did not contact 
Dr. William Stone? A. I know I didn’t. 

Q. Well, now, you were there together with Mr. Leon, weren’t 
you? A. Yes. 
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Q. You knew he made some contacts, didn’t you? A. I don’t 
know, I thought perhaps the other doctor was the first one he called. 

Q. You never heard him call a Dr. William Stone? A. No, 

I didn’t. 

Q. Now, Miss Stephenson, when was? it that—when was the 
first time that you went to see Dr. Sullivan? A. September the--I 
think it was the sixth; it was on a Tuesday. 

Q. Now that was the first time. You hadn’t seen him before, 
had you? A. No. 

Q. Now on the first of September, you were at Mr. Leon’s house, 
weren’t you? A. The first, yes. 

Q. And you were there on the second, weren’t you? A. Let me 
get my dates straight here. (Pause) I don’t think I was on the second. 

Q. Where were you on the second? A. I think I was in my 
apartment. 

Q. Well, now, did you stay in on the second ? A. Yes. 

Q. You didn’t go out anywhere? A. Not that I remember. I 
wasn’t able to go anywhere. 

Q. Well, now, what about the third, were you able to go any¬ 
where on the third? A. Was that a Sunday? 

Q. I frankly don’t know, Miss Stephenson. 

THE COURT: You say this abortion was performed on September 
1st, 1955, is that right? 

THE WITNESS: It was, I think we found since then, the thirty- 
first. It was the same day we got the money from the bank. 

THE COURT: Well, the first of September was Thursday. Now 
counsel wants to know if you went out on the third. 

THE WITNESS: That would be Saturday. No. 

BY MR. MITCHELL: 

Q. You did not go out? A. Not that I remember. 

Q. Now you at that time were at your apartment, was anyone 
there with you? A. No, they weren’t. 

Q. Now on the fourth, did you go out on the fourth? A. That 
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was Sunday; yes, I did. 

380 Q. Where did you go, Miss Stephenson? A. I had dinner with 
some friends. 

Q. Who were they? 

MR. McLAUGHLIN: I object to that, your Honor. 

THE COURT: I sustain the objection. 

BY MR. MITCHELL: 

Q. Did you see Dr. Sullivan on the first, second, third or 
fourth? A. No. I saw him the Tuesday after the holiday. 

Q. That was the sixth? A. Yes. 

Q. Now, isn't it a fact, Mss Stephenson, that you did see Dr. 
Sullivan on the third ? A. As far as I member, the first that I went 
was the sixth which was a Tuesday. 

Q. And, as a matter of fact, on the third—strike that. The 
first occasion you remember seeing Dr. Sullivan, did you go to his 
office? A. Yes, I did. 

Q. Now prior to going to his office, had he been to your resi¬ 
dence? A. No. 

Q. Now, then, I believe you previously testified that on the first 
occasion that you saw Dr. Sullivan, that no examination was made of 
you; is that correct? A. Yes. 

381 Q. And at that time you did not disclose to Dr. Sullivan what 
your condition was, is that correct? A. I don't think I did, no. 

Q. Well, now, do you know? A. I don't remember exactly. 

I don't think that I did. 

Q. Well, at any rate you didn't at that time tell Dr. Sullivan 
that you had had an abortion? A. I don't think I did. 

Q. Well, isn't it a fact that you previously testified, Mss 
Stephenson, that you distinctly recalled that it was on the 18th of 
October that you told Dr. Sullivan that you had an abortion? A. I 
said that I had told him sometime during that time, I thought it was 
the 18th. I was not sure. 

Q. Now, didn't you previously testify, Mss Stephenson, that 
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you remained at Mr. Leon’s house up to, and through the third day of 
September, 1955? A. I don’t remember whether I did or not. 

Q. Ma’am? A. I don’t remember whether I did or not. 

Q. Well, is that true, if you said that, was that true? A. I 
may have. I don’t remember whether I came home the second or the 
third. 

382 Q. All I want to know, Mss Stephenson, is what is true. Did 
you do that or didn’t you? A. I said I don’t remember exactly, Mr. 
Mtchell. It is very easy to confuse dates. 

Q. Yes, Ma’am. 

Now reading your testimony from page 31 of the transcript of 
the proceedings, if it please the Court: 

”BY MR. MCLAUGHLIN: 

”Q. Now, how long did you remain at Mr. Leon’s apartment 

after September 1st of 1955? A. Until the morning of the third. 

”Q. The third? A. Yes. 

”Q. And after that, September 3rd, did you have occasion to go 

to see any other doctor? A. Yes. 

”Q. All right, when did you go to see a doctor after September 

3rd of 1955? A. Tuesday the 6th of September. ” 

Do you ronember having been asked those questions and 
having given those answers ? 

A. Yes. 

Q. And were they true? A. As far as my knowledge, they were 
true, yes. 

383 Q. I now ask you if it isn’t a fact that you went to Dr. Sullivan 
on the third ? A. Again I am afraid I don’t remember having gone on 
the third. 

Q. Now isn’t it a fact that you saw Dr. Sullivan on the third 
and that you told him at that time that you had had an abortion? A. As 
I stated before, I do not remember seeing him on the third. 

Q. Well, now, if you saw Dr. Sullivan on the third, and if you 
made a statement to Dr. Sullivan at that time with respect to the date 
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of the occurrence of an abortion, did you tell him the truth? 4 

MR. McLAUGHLIN: I object to this, your Honor please. ^ 

THE COURT: I will let her answer. 

MR. McLAUGHUtf: The way the question is phrased, I don’t 

4 

know how she could answer. 

THE COURT: All she has got to say is whether she told him 
the truth or not. 

THE WITNESS: I don’t even know whether I saw him on the f 

third or not. < 

MR. McLAUGHLIN: She isn’t certain she saw him on the third. 

THE COURT: When was the first time you told him you had an 

a 

abortion ? 

384 THE WITNESS: I don’t remember, your Honor. It was between 
the first visit and the 18th but I do not remember when. 

BY MR. MITCHELL: 

Q. Well, at the time that you told him with respect to when it * 

occurred, you told him the truth, didn’t you? A. Yes. * 

Q. Now, isn’t it a fact that you saw him on the third and you told 
him at that time that you had had an abortion two days prior? A. I 

<4 

still don’t recall having seen him on the third; I am sorry. 

Q. Now, after having seen Dr. Syme in April, isn’t it a fact 
that you saw him in May? A. I do not recall having seen him in May, no. 

Q. Isn’t it a fact that you saw him twice in May? A. I don’t 4 

remember having seen him at all in May. 

Q. And isn’t it a fact, Miss Stephenson, that since the occasion 
of the service upon Dr. Syme of a subpoena, that you and Mr. Leon 
went to see him to discuss this matter? A. No, we did not. 

MR. MITCHELL: That is all. 

♦ * * * * * 

385 ROBERT J. SYME 

REDIRECT EXA MINATION 


BY MR. McLAUGHLIN: 


Q. Now, Dr. Syme, in reference to this exhibit I believe that 
Mr. Mitchell asked you about, when you had made that out— 

MR. MITCHELL: Objection. It is not an exhibit. 

THE COURT: Not the exhibit, his records. 

MR. McLAUGHLIN: It is the record, part of the records he 
showed you, is that right? 

THE WITNESS: May I make a statement about that? 

MR. MITCHELL: Objection. 

BY MR. McLAUGHLIN: 

Q. When did you make that out? A. This was made out— 

MR. MITCHELL: Objection, your Honor please, this witness 
testified that he made this up after he got notice to come to this 
Courthouse. He has already testified to that. 

THE COURT: Your objection is overruled. 

That is in your handwriting? 

THE WITNESS: That is in my handwriting, yes. 

THE COURT: Now you testified before that you made this up 
when? 

THE WITNESS: There is a conflict in my testimony and— 

MR. MITCHELL: Objection, your Honor, he is not answering 
your question. 

THE WITNESS: I testified at one time that I did make it up as the 
case progressed. However, I wish to amend that, if I may, and say 
that the records of this girTs visits to my office were put down by my 
secretarjy on these small cards. 

BY MR. McLAUGHLIN: 

Q. Do you have the cards there? A. Yes, they are here. 

This record you see before you there was made up approximately 
a week ago. 

THE COURT: Taken from the original cards? 

THE WITNESS: Yes. 

THE COURT: You have the original cards there ? 

THE WITNESS: They are here, yes. So, there should be no 
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conflict in the dates or information found therein. These are, of 
course -- that is the record of the visit, the time and briefly what 
was done. 

THE COURT: Now this card is the original card, is that right? 

THE WITNESS: That is correct, yes. . 

THE COURT: M 4-28-55, house call." Is that the date covering 
this item here? 

THE WITNESS: Yes, that is correct. 

THE COURT: Where did you get this information that you have 
got here (indicating record) ? 

THE WITNESS: This information is the result of my examinations, 

THE COURT: Did you have it on any record before you made this 

up? 

THE WITNESS: No other records were made except those. 

THE COURT: You didn’t have this information when you made 
this up, is that right, recorded somewhere else? 

THE WITNESS: No, it was not recorded. 

THE COURT: So this is written down from memory, is that 
right? 

THE WITNESS: That is from memory. That is right. 

THE COURT: This other card says ”5-4-55, Examination. ” 

That is this item here (indicating record.)? 

THE WITNESS: That is exactly right. 

THE COURT: Which you wrote out this year from memory ? 

THE WITNESS: That is correct. 

THE COURT: And ”5-18-55”, the same way? 

THE WITNESS: Exactly the same. 

THE COURT: From the original examination, which is recorded 
as 5-18. Then August 10 and August 27, you took from these cards and 
then you made these entries on this ? 

THE WITNESS: That is essentially correct. 

BY MR. MCLAUGHLIN: 

Q. Now, let me ask you a further question, Doctor: That is, 





when did you first receive a subpoena in this case, do you recall? 

A. I do not have that with me. I have forgotten the exact date of it; 
it was two weeks ago. 

MR. MITCHELL: Let him finish. 

THE WITNESS: I don’t recall when that was issued. 

BY MR. McLAUGHUN: 

Q. Now, will you tell us approximately how long ago it was ? 

A. I would say two weeks ago, approximately. 

Q. And from the time that subpoena was issued to you, have you 
had an occasion to talk to Miss Stephenson or Mr. Leon— A. No. 

Q. — in reference to this case? A. No, I have not spoken to 
either of them since then. 

MR. MITCHELL: Just one moment, your Honor please. First 
of all, if your Honor please, I call the Court’s specific attention to 
the fact that the witness previously testified that he did, now— 

MR. McLAUGHUN: He can explain that if he has to. 

THE COURT: That is up to you for comment. You can’t stop 
him from asking the question. 

MR. MITCHELL: Very well. 

BY MR. McLAUGHUN: 

Q. When was the last time, Doctor, that you had an occasion to 
see either Mr. Leon or Miss Stephenson? A. I saw them on, that 
was on the evening of — I have forgotten this date — on the 27th of 
August. 

Q. That is the last time you saw either one? A. Before—yes. 

Q. In other words, any information on any cards— 

MR. MITCHELL: Objection about ’’other words’ 1 . 

Q. Any information you have on those cards you didn’t go over 
that with Mr. Leon or Miss Stephenson before testifying here? A. No, 
there was no contact with them at all before I wrote this down. 

MR. McLAUGHUN: That is all I have of this witness. 

BY MR. McLAUGHUN: 

Q. Just one more question I would like to ask, doctor, can you 
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390 explain what a speculum is? A. Yes, I believe so. A speculum— 

MR. MITCHELL: Objection, your Honor, this isn't any phase of 

the examination. 

THE COURT: I believe I asked you that question. 

THE WITNESS: I believe the Judge did. 

THE COURT: What did you say it was, about that long (indicating)? 

THE WITNESS: It is a metal instrument shaped very much like a 
duck's bill, approximately three inches in length and about an ince in 
diameter. 

BY MR. MCLAUGHLIN: 

Q. What is its purpose in the medical profession? A. Its purpose 
is to inspect the inside of the vagina and look at the inner pelvic organs of 
the female. 

Q. How does it aid you to inspect the inside of the vagina? A. With 
this in place, and a proper light, one is able to actually see the condition 
of the inside lining of the vagina and also the lower part of the uterus. 

Q. What does a speculum do to the vagina? A. It, generally, it 
dilates it. 

Q. Is that its purpose? A. That is its purpose. 

MR. MITCHELL: Your Honor, if I may — 

391 THE COURT: I thought you didn't have any questions. 

RECROSS EXAMINATION 
BY MR. MITCHELL: 

Q. Did you ever treat Miss Stephenson for a nerve condition? 

A. No, not specifically a nerve condition. 

Q. Not specifically a nerve condition, something akin to a nerve 
condition? A. I will say no. 

Q. Now, you understood the question that was asked you previously 
by me, did you not, when I asked you if it wasn't the fact that you had 
conferred with Mr. Leon and Miss Stephenson in connection with the 
preparation of that statement, that you had in your folder, after you re¬ 
ceived notice that you were to come to Court and you answered yes. You 
understood that question, didn't you, Doctor? A. Would you repeat that, 
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please? Let me have it once more. 

MR. MITCHELL: Miss Deeds, will you read the question, please? 

(Thereupon the reporter read the pending question as 
above recorded.) 

THE WITNESS: Yes, I believe I understood the question. 

392 BY MR. MITCHELL: 

Q. Now, Doctor, the cards that you have there that his Honor was 
looking at, these cards contain no indication of the character of treatment 
given the patient, do they? A. That is correct. 

Q. The card contains, or these cards contain merely dates, is 
that correct, and an indication of some money and time in some instances, 
is that correct? A. I believe that is essentially true. 

Q. And you now tell us, Doctor, that with respect to each of the 
dates on here, that you went back and refreshed your own recollection 
independently by looking at the card and then you made the summation 
which you have presented here in court and which his Honor was examin¬ 
ing there, and recollect what your observation was of the patient on the 
occasion, what your diagnosis was and what your prognosis was, and 
with respect to one of those incidents which occurred in April of 1955, 
is that right, doctor? Ay (light; yes, that is right. 

Q. Are all your rec^xds kept in this fashion, doctor? A. No, I 
have to admit that they are not all kept in that fashion. 

Q. This is an exception, isn't it. Doctor? A. I would say in this 
instance, this is an exception, yes. 

393 MR. MITCHELL: That is aH, Doctor. 

THE COURT: That is all, Doctor. 

MR. MCLAUGHLIN: That is all. Is Dr. Sullivan there? 

MR. MITCHELL: Your Honor, while this witness is here, may these 
be moved into evidence? 

THE COURT: Yes. You are putting them in? 

MR. MITCHELL: Yes. 

THE COURT: All right. 

THE DEPUTY CLERK: Defendants Exhibit No. 1, 1-A and 1-B. 


THE COURT: Admitted. 


! (Dr. Syme T s records theretofore 

marked Defendant's Exhibits No. 1, 

No. 1-A and No. 1-B were received 
in evidence.) 

MR. MITCHELL: One thing I forgot, your Honor please. May the 
witness be called for one question? 

(Dr. Syme resumed the witness stand.) 

BY MR. MITCHELL: 

Q. Dr. Syme, did you call or were you called by the Donnelley 
Corporation with respect to Miss Stephenson? A. I was not personally 
called. There may be a record of my office having been contacted, I 
do not know that. 

Q. Well, as a result of that, did you in turn call the corporation? 
A. No, I have never made any calls to the corporation. 

394 Q. And you never talked with anyone there? A. Never did. 

MR. MITCHELL: That is all. 

MR. MCLAUGHLIN: That is all I have. 

THE COURT: That is all. Doctor. 

(The witness was excused.) 

JOHN B. SULLIVAN 
DIRECT EXAMINATION 
BY MR. McLAUGHLIN: 

Q. Now what is your full name? A. John B. Sullivan. 

Q. Where do you live? A. 3519 North Pershing Drive, Arlington. 
Q. What is your profession? A. Doctor of medicine. 

Q. And where is your office, Doctor? A. 1921 North Wayne 
Street in Arlington. 

Q. Now are you a married man? A. Yes, sir. 

Q. How many in the family? A. Four children. 

395 Q. Doctor, did you have an occasion to see a patient by the name 
of Joan Stephenson? A. Yes, sir. 

Q. And can you recall the first time that you saw her ? A. Early 
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in September, 1955. * * * 

MR. MCLAUGHLIN: 

Q. Are those your records, doctor? A. Yes, sir. 

Q. Can you tell us the first occasion you saw Miss Stephenson? 

A. It would be September 3 from this record here. 

Q. All right. Where did you see her, Doctor? A. In my office. 

Q. And what was her physical condition at that time? A. Physical 
condition, at that time, I don f t know because I did not examine the girl 
at that time. I merely took her history. 

Q. All right. Did you have an occasion to see her again after that? 

A. Yes, sir, approximately September 30th. I have got a blank here, 
September 6, I may have seen her on that day, I am not sure. September 
30 I did see her. 

Q. You say you have a date there when? A. September 6, Sep- 
396 tember 30 and October 17. 

MR. MITCHELL: Just one moment. The witness said something 
about, that he may or may not have seen her on September 6. 

THE WITNESS: That is true, there is a date marked on my card 
here but I have made no notation beside September 6. 

THE COURT: You don f t know whether you saw her the sixth or not, 
is that it? 

THE WITNESS: I would prefer not to trust my memory under oath. 

THE COURT: Very well. 

BY MR. MCLAUGHLIN: 

Q. When is the next day that you remember seeing her? A. The 
one date that stands most clearly in my mind would be the 17th of October. 

THE COURT: Does your record show anything on the 30th of Sep¬ 
tember? 

THE WITNESS: Yes, sir, it does. 

THE COURT: What does it show? 

THE WITNESS: Well, the system we use in my office, I oftentimes— 
these dates are stamped on my cards, if there are appointments made, 
these are made by the nurse and that is by the nurse not by myself. 
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397 THE COURT: Does your record reflect any examination made of 
Miss Stephenson on the 30th? 

THE WITNESS: I don't believe I made an entry in this, the type of 
practice I do, in general work, sometimes my records are in my head 
rather than on a piece of paper. 

THE COURT: Do you recall seeing her on the thirtieth? 

THE WITNESS: Specifically, no; approximately, yes. 

THE COURT: All right. 

BY MR. MCLAUGHLIN: 

Q. When is the next date that you recall seeing her, Doctor? 

A. About a week or two weeks after the first time she was in the office. 

Q. That would be approximately what date? A. That would be 
approximately September 30th. 

Q. What was her condition at that time A. At that time I 
examined the girl, she had given me her history—I could find nothing 
wrong with her. 

MR. MITCHELL: I don't want to be discourteous to this witness, 
but I want to know whether this card reflects what you are about to tell 
us. 

THE WITNESS: No, sir, My memory does. 

THE COURT: Go ahead, Doctor. 

398 THE WITNESS: I examined the girl and at that time the bleeding 
had completely stopped. I told her as far as I was concerned that she 
probably was back to normal but to remember, in the normal process of 
involution, it might take several weeks and to take things as easily as 
she possibly could. I didn't think she required any specific medication 
for the act which had been done. 

BY MR. MCLAUGHLIN: 

Q. Now, do you recall when was the next occasion you saw her 
after that date? A. Approximately October 17; no, the next time was 
by telephone, one of the residents at the District of Columbia General 
Hospital called me. 

MR. MITCHELL: Objection. 
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MR. McLAUGHLIN: Did you talk to him? 

THE WITNESS: Yes, sir. 

MR. MITCHELL: Objection. 

THE COURT: What are you objecting to? 

MR. MITCHELL: This is a statement that is clearly hearsay. 

THE COURT: No statement has come out. The doctor did testify 
he talked with someone at the District of Columbia General, he has not 
told what he said. 

MR. MITCHELL: I am only objecting as to who he stated it to, 
and what. 

399 THE COURT: You talked with someone at the District of Columbia 
General Hospital? 

THE WITNESS: Yes, sir, I talked to the doctor who brought the 
girl in by ambulance. 

BY MR. McLAUGHLIN: 

Q. Did you see the girl again after you talked to that doctor? 

A. Not at that time, no, sir. 

Q. When did you see her after you talked to him at that time? 

A. About three or four days later. 

Q. And where did you see her at that time ? A. At an apartment 
house on South Glebe Road, Old Dominion Apartments. 

Q. What was her condition at that time? A. Her condition was 
probably the same as it had been. She hadn’t been bleeding but she gave 
me the history of a recent hemorrhage, I did not examine the girl at that 
time in the home. I did give her an injection of penicillin to forestall in¬ 
fection and that was the last I saw of her until the next episode in my 
office. 

Q. When did you see her in your office? A. About the 17th of 
October. 

400 Q. What was her condition at the time you saw her in your office 
about the 17th of October? A. The girl came into the office apparently 
all right. And in the reception room, it was crowded with patients, the 
first thing we knew this girl had a sudden hemorrhage in the office, after 
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waiting there fifteen or twenty minutes; so much so, there were pools of 
blood laid on our carpets. The girl was rushed right in the bathroom, 

Dr. Casalaro and myself, that is my associate, and my nurses got the 
girl and put her in one of the examining rooms. 

The girl went into profound shock, probably from fear as much as 
hemorrhage. My associate happened to do obstetric gynecology, which I 
do not. We made arrangements to have her admitted immediately as an 
urgent case at Georgetown University Hospital. 

Q. Did you see her at the hospital? A. No, sir. My associate 
does work of that nature. I do not. 

Q. During the time that you saw Miss Stephenson, did she makfe any 
report to you about an illegal abortion performed on her? A. Yes, sir, 
she did, on the first occasion 1 saw her. 

Q. You recall that? A. Yes, sir, Ido. 

Q. Now after she was taken to the hospital, she was operated on 
by whom? A. The last time in the hospital? 

401 Q. Yes. A. By my associate, Dr. Casalaro. 

Q. And, as a result of information that you received from Miss 
Stephenson and also your observation of her condition on October 17, I 
believe, of 1955, did you report that matter to the police? A. The 
last time in my office— 

MR. MITCHELL: Objection. 

THE COURT: Just answer the question, doctor. 

THE WITNESS: Yes, sir. I did. 

MR. McLAUGHLIN: That is aLL I have of this witness. 

CROSS-EXAMINA TION 
BY MR. MITCHELL: 

Q. Now, Doctor, would you look at your records, sir, with re¬ 
spect to the first visit by the patient to you? Now, in respect to that 
first visit, doctor, she at that time told you that she had had an abortion? 
A. Yes, sir, she did. I will read it back verbatim. 

Q. Will you do that, please? A. "Had. Ab." 

Q. Would you be kind enough to give it to us in layman’s language? 
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****** 

404 JOSEPH D. CASALARO 

was called as a witness by counsel for the United States and, having been 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. McLAUGHLIN: 

Q. Doctor, your full name is what? A. Joseph D. Casalaro. 

Q. And where do you reside, sir? A. I reside in Arlington, 
Virginia. 

Q. And you practice medicine? A. Ido. 

405 Q. And do you specialize in any branch of medicine? A. Ob¬ 
stetrics and gynecology. 

Q. Where is your office located? A. In Arlington, Virginia. 

Q. Do you know Dr. Sullivan? A. Yes, Ido. 

Q. Where is Dr. Sullivan's office in reference to your office? 

A. It is the same physical office suite. 

Q. Doctor, calling your attention, I believe, to the month of 
October, 1955, was a patient referred to you by the name of Miss 
Stephenson? A. She was. 

Q. And she was referred to you by whom? A. By Dr. John B. 
Sullivan. 

Q. And, as a result of that, did there come a time when you saw 
Miss Stephenson? A. Yes, there was a time when I saw Miss Stephenson. 

Q. When was the first time that you saw Miss Stephenson, doctor? 

A. I would enjoy having, if I may, the records that I was subpoenaed to 
give to you. (Records handed to the witness.) 

THE WITNESS: Before making comments on medical records, I 

406 would like to direct a question, if I may, to his Honor. 

THE COURT: What is the question, doctor? 

THE WITNESS: I have been subpoenaed, your Honor, apparently 
here by the defendant and I would like to find out if my testimony is ex¬ 
pected to be professional testimony. It does read, "To appear with all 
records and other information pertaining to your care and treatment of 
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the specific person." 

THE COURT: You are called by the Government now. 

THE WITNESS:! At this time, I see. Well, the question is out of 
order at this moment. 

THE COURT: Yes. 

THE WITNESS: Thank you. 

BY MR. MCLAUGHLIN: 

Q. You recall when you first saw Miss Stephenson, Doctor? 

A. May I have my entire record, please? There is an envelope and some 
other information. (Document is handed to the witness.) Thank you. No, 
it is the other one, the other jacket. 

MR. MITCHELL: There is nothing in this one. 

THE WITNESS: There is an operative report included in the jacket. 

MR. MITCHELL: Here it is. 

407 THE WITNESS: Miss Stephenson was, to the best of my recollec¬ 
tion, with the help of the date here, first seen on the 18th of October, 

1955. 

BY MR. MCLAUGHLIN: 

Q. At the time you saw her, where was she, doctor? A. At the 
time I first saw her, she was in transit from Dr. Sullivan’s examining 
room, hurriedly being shifted to my consultation examining room suite. 

To do this, she had to cross the center waiting room, which is used by 
both of us, and clear evidence still remains that I have seen Miss 
Stephenson, since there was a very evident and profuse discharge of 
blood across a wall-to-wall carpet, which we still have dramatic evidence 
of. 

Q. Now, after you examined her, did you order her any place, 
Doctor? A. Yes, I did. 

Q. Where did you order her to? A. I ordered her immediately 
to Georgetown University Hospital. 

Q. While at the hospital, Georgetown Hospital, did you see her? 

A. Pardon me, sir? 

Q. I said did you give her any treatment while she was at George- 
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town Hospital? A. I did. 

Q. What was the nature of it? A. After suitable preparation, she 
was, as soon as possible, brought to the operating room for, initially, 
examination under anesthesia. 

408 Q. Did you make any examination of her while she was under 
anesthesia? A. I did. The examination under anesthesia was made 
and revealed the following: Pelvically it revealed the uterus to be 
slightly enlarged and soft, compatible with a clinical diagnosis of preg¬ 
nancy, recent or at the moment. 

MR. MITCHELL: I didn’t hear the last thing you said, Doctor. 

THE WITNESS: Recently or at the moment, a slightly enlarged 
uterus which was soft. The neck of the womb, which is the entrance or 
the mouth of the uterus, was soft, compatible with its character during 
pregnancy and slightly dilated or open, which of course is most highly 
current with evidence of inevitable or incomplete abortion. 

BY MR. MCLAUGHLIN: 

Q. All right. What did you do? A. This examination having been 
made, the following conclusions were evident: The uterus being enlarged, 
of course, gave evidence of either pregnancy, recent or at the moment, 
and the neck of the womb being dilated, giving evidence of inevitable or 

409 incomplete miscarriage, there was nothing to do at the moment, 
with concise and clear medical judgment, other than to scrape the lining 
of the uterus to remove any elements of pregnancy that might still be 
present. 

Q. Did you remove anything from the uterus? A. Tissue was 
removed from the uterus with, of course, no specific gross, that is 
evident to the eye, characteristics. 

Q. That tissue, what is the name of that? A. Well, we call this 
tissue endometrial tissue or retained secundines which means retained 
elements of pregnancy, which is, whether it is the lining of the uterus or 
retained elements of pregnancy, frequently you can not evaluate by 
simple manifestation, that is visual manifestation. 

Q. Don’t they call that placenta tissue? A. Yes, it is frequently 
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called placental tissue. 

Q. And that is what? A. Placental tissue is tissue pertaining to 
an element of pregnancy, the attachment tissue. 

Q. In ordinary terms, don’t they refer to that as afterbirth? A. 
Yes, it is. 

Q. And you say an incomplete abortion, you mean the afterbirth 

410 wasn’t discharged at the time of the abortion? A. Completely, 
that is right. 

Q. Completely. It was necessary for you to go in there and take 
it out, is that right? A. The clinical evidence at the time was that an 
incomplete abortion could well have been the case. 

Q. She was hemorrhaging at the time that you saw her, doctor, 
and prior to the time that you performed this— A. D. and C. 

Q. —D. and C. If there was placenta tissue in the uterus, that 
would cause the hemorrhaging, would it not? A. It would. 

Q. So, in order to stop the hemorrhaging, you’d have to remove 
all the afterbirth of placenta tissue, is that right? A. Exactly. I 
believe it would make things a lot clearer, these terms frequently are not 
too clear even to people who have five and six children and probably with 
the help of a blackboard I could, if I may have the privilege of doing so, 
make these things explicit to you. 

MR. McLAUGHLIN: Does your Honor want to hear that? 

THE COURT: It is up to you. 

MR. McLAUGHLIN: No, I think that is all right. 

411 CROSS EXAMINATION 

BY MR. MITCHELL: 

Q. Dr. CaSalaro, I believe in your testimony, you said that you 
did not arrive at a determined opinion as to exactly what it was, you gave 
two possibilities, is that correct, sir? A. I gave two possibilities in 
reference to what, sir? 

Q. I thought you said it could have been an incomplete abortion or 
it could have been something else? A. Oh, inevitable. The character¬ 
istics that I described as having been present medically do not permit 
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of either one of those diagnoses but must include both, either possibility, 
inevitable which means it hasn't happened yet but is going to. 

When the neck of the womb opens, the neck of the uterus opens, 
there is no hope for salvage of the pregnancy, it is already separated. 

That definition is inevitable. However, the same situation pre¬ 
vails when the pregnancy has been lost and perhaps some fragments 
may remain. In that case it is called incomplete. There aren't enough 
changes that occur in a uterus to clinically make either one of the two 
possible because you haven't got your finger inside the uterus, you can't 
feel whether the pregnancy is still there or not. 

So, the evidences in the uterus are almost exactly the same in 
412 case of an inevitable miscarriage or a recent incomplete mis¬ 
carriage. 

Q. Just for the purpose of edification, you weren't able to deter¬ 
mine exactly which of these types of tissues that you described that it 
was? A. At the time of the examination? 

THE COURT: Do you have an opinion now? 

THE WITNESS: Pardon me, sir? 

THE COURT: Do you have an opinion now? 

THE WITNESS: Yes, sir, following the examination, a dilatation— 
well, there was no need for dilatation, the cervix was pretty well dilated, 
but a scraping of the uterus was done with no objective evidence of preg¬ 
nancy tissue; therefore the conclusion, incomplete or already occurred, 
already occurred miscarriage. 

BY MR. MITCHELL: 

Q. Now on the occasion that you saw her at the office and she had 
this hemorrhage at the office, with respect to the mass, the body, that 
was probably lost at that time, is that correct? A. I never saw the 
actual visual gross element of pregnancy. 

Q. So you do not know? A. No. 

Q. Doctor, if I may deviate and ask you a professional question, 
can you make a definitive determination of pregnancy by a manual 
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examination where a woman is, say, two months or less pregnant? 

MR. McLAUGHLIN: I object tathis, your Honor. 

THE COURT: Are you going to use him as your own witness? 

MR. MITCHELL: Yes, for this question, your Honor. 

THE COURT: All right. 

THE WITNESS: Again, may I direct, if this is a proper time, to 
the Court, a question as to whether I have been called by the Defendant? 

THE COURT: You are being called by the defendant now. He is 
making you his witness. All privileges have been waived. Answer the 
question. 

MR. McLAUGHLIN: I think the doctor is right, not to overrule 
your Honor's opinion. 

THE COURT: Don't try to do that. 

MR. McLAUGHLIN: I appreciate that, your Honor, but as far as 
the doctor is concerned, he is here as far as the Government is concerned, 
to tell as to the facts of the examination. Now, he is asked to go beyond 
that and give an expert opinion of something that he hasn't testified to. 

THE COURT: That is right, he is making him his own witness. 

414 MR. McLAUGHLIN: I mean, he doesn't have to do that. 

THE COURT: He doesn't have to do that? Doesn’t have to do what? 

MR. McLAUGHLIN: Testify to that. 

THE COURT: He doesn't? 

MR. McLAUGHLIN: I don't,mean to suggest that I am overruling 
your Honor, but— 

THE COURT: That is very nice of you. 

MR. McLAUGHLIN: But they are asking him now for an expert 
opinion on something some other doctor said. Now, this Doctor here is 
called as a witness to testify to facts. I understand, your Honor, that he 
doesn't have to give an expert opinion if he doesn't care to. 

THE WITNESS: I have a specific reason for having asked that. 

THE COURT: Have you some authority for that, that he doesn't 
have to answer the question? What is your authority for it? 

MR. McLAUGHLIN: No, your Honor. This witness is called, not 
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as an expert, as far as the Government is concerned. This witness is 
called to testify to the treatment or— 

THE COURT: You will admit he is an expert, won't you? 

415 MR. McLAUGHLIN: Oh, yes, but he is called here to testify as 
to what he did to this girl and the result of it. I say that—of course, 
that is my understanding of the law, your Honor. 

THE COURT: Give it to me, if you have got it. What is your ci¬ 
tation? You don T t have it? Answer the question, doctor. 

THE WITNESS: The specific question I had in mind was that being 
called here as a professional witness by the defendant, on a check for 
$4. 60 and a loss of one day's work seems to be a little difficult to com¬ 
pletely understand and I wanted a small clarification of it. 

THE COURT: Very well. Read the question, please. 

(Thereupon the pending question was read by the 
reporter as follows: 

"Question: Doctor, if I may deviate and ask you a profes¬ 
sional question, can you make a definitive determination of preg¬ 
nancy by a manual examination where a woman is, say, two 
months or less pregnant? " 

THE WITNESS: Evidences of pregnancy that are called clinical, 
which means that by virtue of our senses we are able to make, sight, 
touch particularly, during the second month of pregnancy, as long as we 
classify the diagnosis as clinical, and not positive, are indeed frequently 
made under particular considerations of that sort. 

416 Enlargement of the uterus is one manifestation in early pregnancy. 
However, the uterus may be enlarged from other reasons. The neck of 
the womb whose character is particularly soft in pregnancy, is a very 
strong presumptive manifestation. 

However, it might conceivably be soft, although statistically, very 
less frequently so from some other cause. 

There are color changes on the neck of the womb and color changes 
in the vagina which are particularly significant and very strongly indica¬ 
tive of pregnancy but are not positive manifestations of pregnancy. 
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There are changes on the breasts which are called particularly 
Montgomery follicles, little elevations on the nipples of the breast which 
are very strong presumptive evidence of pregnancy but not positive. Any 
combination of so-called presumptive evidence of pregnancy could make 
one make a clinical diagnosis of pregnancy. 

However, in response to the question, is the patient positively 
pregnant, the answer would have to be, I don f t know. Restriction of 
the word "positive" would have to be made. However, very strong clini¬ 
cal presumptive evidence of pregnancy are possible during the second 
month of pregnancy. However, the word "positive" can not be used, 
absolutely positive. 

417 BY MR. MITCHELL: 

Q. And far that reason, doctor, you utilize such tests as the Frog 
test, the A-Z test and other tests that are known to you? A. Specifically 
there are only three positive manifestations of pregnancy that can be 
accepted as such, a positive test of the presence of a particular hormone, 
present in the blood stream and urine of the patient which induces cer¬ 
tain changes in an animal; those tests are many in number but specifically 
they are tests to prove the presence of a particular hormone. 

This hormone which induces the change in the animal is only found 
in someone who is pregnant. The other positive manifestation is of course, 
seeing the fetal skeleton which you can not see until there is a fetal skele¬ 
ton, you can’t visualize a fetal skeleton in an X-ray until approximately 
the fourth month of pregnancy. 

The other evidence which is termed positive is hearing the fetal 
heart and the heart is not functioning until the fifth month of pregnancy. 

As a result of these three tests, being the only positive tests, 
during the second month of pregnancy there is no heart beat and no skele¬ 
ton or bone formation which is visible by X-rays yet; so, as a result comes 
this test which is a chemical one, that is, to prove the chemical existence 
of a particular hormone in the so-called rabbit, frog and variety of tests. 

420 EMMETT R. WATERS 

was called as a witness by counsel for the United States, and having been 
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duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. McLAUGHLIN: 

Q. What is your full name? A. Emmett R. Waters. 

Q. You are a member of the Metropolitan Police Department? 

A. I am. 

Q. And assigned to the Homicide Squad? A. I am. 

Q. Now, were you in company with officer Wallace when the de¬ 
fendant Brown was arrested? A. Not at the time of the actual arrest, 
no, sir. 

Q. And after he was arrested, did you see the defendant Brown? 

A. I did. 

****** 

422 THE COURT: Take the jury out. 

(The jury retired from the Courtroom.) 

****** 

423 BY MR. McLAUGHLIN: 

Q. Is Wallace here? A. He is available. 

THE COURT: Who made the arrest? 

THE WITNESS: Officer Wallace. 

THE COURT: Where were you when he made the arrest? 

‘ THE WITNESS: Outside the building. 

THE COURT: When did you go in ? 

THE WITNESS: A matter of five minutes after he made the arrest. 

THE COURT: How did you and Wallace happen to go to that place? 

THE WITNESS: Wallace went there with a policewoman, and I 
was waiting outside for a signal to enter with a search warrant. 

THE COURT: How did you and Wallace happen to go to the residence? 

THE WITNESS: Wallace went there with the policewoman for the 
purpose of giving Dr. Brown marked money. 

THE COURT: Well, did you and Wallace have any information as 
to anything that had happened? 

THE WITNESS: I did, yes; because I had a search warrant for Dr. 
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Brown in my pocket, in the Stephenson case. 

THE COURT: That is what I am trying to find out. What informa- 

424 tion did you haw in reference to the Stephenson case? 

THE WITNESS: That a search warrant had been obtained by Ser¬ 
geant Donahue, I think on October 19, on an affidavit by Sylvia Stephenson. 

THE COURT: Did you have the search warrant in your pocket when 
you entered the residence? 

THE WITNESS: I did. 

THE COURT: And you had it when he was arrested, when Wallace 
had arrested him ? 

THE WITNESS: Yes, sir. 

BY MR. MCLAUGHLIN: 

Q. I think we can go a little further than that. Now, prior to that 
date, had Officer Wallace gone to that premises? A. He had. 

Q. Had he gone with this policewoman? A. He had. 

Q. Do you recall whether or not — just tell us his purpose in going 
there? A. His purpose in going there was to arrange for an abortion 
presumably on the policewoman, for which Wallace was to pay a total of 
$350. On his first visit, Wallace paid him $7.00 of his own money, and 
on November 18, when we went there, Wallace paid Dr. Brown $343 of 
Department cash. 

Q. Was that the night that he was arrested? A. That is the night 
that he was arrested. 

425 THE COURT: All right. Do you want to ask any questions? 

MR. MITCHELL: Yes, sir. 

EXAMINATION BY MR. MITCHELL 

Q. Now, you had by arrangement, you say, remained outside? 

A. That is correct. 

Q. Now, why did you remain outside, Officer Waters? A. I re¬ 
mained outside until Officer Wallace had paid Dr. Brown the money. 

Q. Then the purpose of your remaining outside and keeping the 
warrant was so that you could come in with the warrant and search for 
the money; wasn T t it? A. For that money and evidence named in the 
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Stephenson case. 

Q. Well, that was the purpose of sending Wallace, in, was it not, 
and the purpose of your staying back, so that Wallace could give some 
evidence that you wanted to go in and search for? Isn't that right? 

A. We wanted Wallace to give him evidence in the form of this $343 in 
relation to the policewoman. 

Q. You were interested, then, in going in after Wallace had gone 
in to look for and seek evidence; weren't you? A. That is right. 

426 THE COURT: The money, he said. 

MR. MITCHELL: Well, he said other evidence. 

BY MR. MITCHELL: 

Q. Didn't you say that? 

THE COURT: Other evidence that Wallace gave him. 

MR. MITCHELL: No. 

BY MR. MITCHELL: 

Q. Didn't you say other evidence, Mr. Waters? A. Other evi¬ 
dence mentioned in the search warrant. 

Q. Not what Wallace gave him; was it? A. That is right. 

Q. You were going in to see for evidence generally; isn't that true? 
A. That is correct. 

MR. MITCHELL: That is all. 

THE COURT: Bring the Jury in. 

MR. MITCHELL: I don't know what Your Honor's ruling is. 

THE COURT: Just a minute. Have the Jury step back. I will 
admit it. 

****** 

432 MR. MITCHELL: First, if your Honor please, I wish to move at 
this time at the conclusion of the Government's case for a judgment of 
acquittal. I first urge upon the Court's consideration that the Government 
has not proved pregnancy, which they are bound to prove under the statute. 
I think that the evidence in so far as pregnancy is concerned is indefinite. 
Now we have it, even taking the case in the best posture that can be given 
to it, in favor of the Government, we have here — and we have through 
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one of the Governments witnesses, an expert — the fact that there is not 
a definitive finding to be had in the instance of the examination of the fe¬ 
male within the period of time that is stated. I think the doctor stated, I 
think four or five months. We have no such assertion here made by any 
witness. The best that we had by any witness was approximately two 
months. Now, we have here, that has come through proof that has been 
adduced in the course of this case, that in so far as this bleeding, passing 
of blood and blood clots, and so forth, is concerned, this complaining 
witness apparently has a history of having done the same thing, notwith¬ 
standing her first denial of it and subsequent admission of it. Secondly, if 
Your Honor please, in addition to the failure of proof of pregnancy, there 

433 is certainly a failure, a distinct failure to prove by clear and con¬ 
vincing evidence that an abortion was performed by the defendant. The 
circumstances of the Governments case unquestionably are of such 
character as to lend themselves to speculation and conjecture with regard 
to these things. For instance, their own witness, the complaining wit¬ 
ness, testified to the effect that Dr. Brown painted her inside with iodine. 
She said thereafter nothing, she doesn T t know of anything happening to her. 
That she felt nothing else. There certainly is no evidence offered here 
by anyone that there was a mutilation, that there had been any mutilation 
of the uterus, which is present in a pregnancy. There is nothing here to 
show that there had been any injection made into this woman. That is 

all based purely and solely on speculation. And coupled with the further 
fact that when we have Dr. Syme and the proof indicates unquestionably 
that he saw this woman on the 27th and then when he says he claims there 
was constitutional privilege with respect to answering if he did, and if 
he did or not he would say so, gives further weight to our proposition in 
urging upon the court that the present posture of this case to our mind is 
not such as would warrant and justify submitting defendant to jeopardy 
upon conjecture and speculation by a jury with respect to the offense. 

The next thing that we wish to call your Honor 1 s attention to is 
that we say there has been a material and fatal variance in this case. 

434 The indictment sets forth September 1. Now it has been my im- 
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press ion and I thought I had learned that and I believe the law holds sub¬ 
stantially as I am going to urge upon your Honor, that in the instance where 

t^ere is a date given to show that the offense occurred within a reasonable 

• • 

tiine after the date set forth in the indictment, is all right, but 1 have 

s * 

never learned that you can give a date that is prior to the one set forth in 
the indictment, in so ifcr as establishing the proof of the offense. 

And I believe that if these witnesses are relied upon and it is nov^ 
suggested—frankly I do not know whether they are but if the suggestion is 
to be had that this was committed on August 31, then the indictment does 
not lie against this man because it is a date prior to the occasion of the* 
indictment. 

Now if they arei} still relying on the first, September 1, as having 
been the date, then I think we are entitled at this time by direction of 
your Honor to be apprised by the Court if they are relying on September 1. 
We say, if your Htfhor please, that the matter of time in a situation of 
this sort is very important, tremendously important because the matter 
of a doctor, as your Honor appreciates, may be a matter of a patient, 
records, things of that sort, and as a matter of fact, we have been put 
to much expense in connection with this matter because of the assertion 
of September 1 and we-ffnd at this time, as I have urged upon your Honor 
435 that there is a material variance. In so far as we are able to de¬ 
termine, it appears the Government is at this time attempting to shift 
their ground and to rely upon the date of August 31 in so far as their 

principal witnesses, are concerned. There appears to have been a shift. 

• * 

I therefore at this time;Jirge upon your Honor the granting of our motion 
for judgment of acquittal. 

THE COURT: That is denied. 

(End Of Bench conference.) 

MR. MITCHELL: May I come back to the Bench, there is one thing 
I forgot. 

(At the Bench.) 

MR. MITCHELL: This is this one thing which was somewhat akin 
to what I was urging on the motion. Your Honor, in the opening statement 
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Mr. McLaughlin said he would prove this offense occurred on September 
1. Now the Court of Appeals, as I recall it, and the Supreme Court, too, 
has held that that opening statement is the same as a bill of particulars. 

Your Honor has directed a verdict even upon the opening statement. 
We say that he is now bound by his opening statement in so far as this 
case is concerned to the extent that he must prove that it occurred on 
September 1. 

THE COURT: No, he does not. I am not making any such ruling. 

436 MR. MITCHELL: Then I will ask you this in order to see now, I 
don’t know what we are doing. 

THE COURT: You don’t? 

MR. MITCHELL: No, sir, I don’t know whether the Government is 
relying on September 1 or August 31 and I think we are entitled to know. 

THE COURT: I don’t know which it is, either. It is immaterial, 
whatever date it is. 

MR. MITCHELL: Does Your Honor rule that we are not entitled 
to have him tell us? 

THE COURT: I don’t know that he knows what the date is. She 
testified she had it done on the first, and she testified she got the money 
on the 31st and she testified it was done the day she got the money. It 
is up to the jury. 

MR. SHORTER: One thing further. I think it does become material, 
as we are depending on the ground the man was out of town on the day. 

THE COURT: I understand the defendant’s position. 

MR. SHORTER: It greatly prejudices us. 

THE COURT: Not a bit. 

MR. MITCHELL: Very well. Well, the objection is of record. 

THE COURT: Oh, yes. 

(End of Bench conference.) 

****** 
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442 SCHLEY BROWN 

DIRECT EXAMINATION 

BY MR. MIJCHELL: # * * 

445 Q. Now, doctor, do you have any reclining chair in your office 
that Miss Stephenson described, a seat or chair or something upon which 
she sat and that it reclined back? Do you have such a chair in your 
office? A. I have no reclining chair in my office at all. 

Q. Now, calling your attention, doctor, to 1955, in the month of 
June, July and August, were your offices open at all times during the 
months that I have just named for the general practice of medicine? 

A. During the months of June, July and August? 

446 Q. Yes, sir. A. They were open up until about the fifteenth of 
July. 

Q. Now on the fifteenth of July, what occurred at that time that 
your offices were no longer open? A. I closed my office at that time. 

Q. And for what reason, doctor? A. For a vacation. 

Q. Now, did you take a vacation, doctor? A. I did. 

Q. And where did you go, sir? A. I went to Oak Bluffs, Massa¬ 
chusetts. 

Q. Do you have a summer residence there? A. My wife has a 
home there, summer cottage. 

Q. Now, when, doctor, did you return from that summer vacation 
trip to Oak Bluffs, Massachusetts? A. When did I return to Washing¬ 
ton? 

Q. Yes, sir. A. I arrived in Washington on the afternoon of 
the 28th of September, 1955. 

Q. The 28th of September? A. 28th of August, 1955. 

Q. And you had been in Massachusetts at Oak Bluffs, up until 
that time? A. Up until the 28th? 

Q. Yes. A. Up until the 26th. 

447 Q. Now on the 26th of August, Doctor, where did you go? A. The 
26th, I left there for Oak Bluffs Ferry which takes about an hour to Oak 
Bluffs situated on an island off the Coast of Massachusetts. It takes about 


45 minutes to go over. I left on the nine o'clock ferry and drove 
into New York City, which was about a three-hundred mile drive, approxi¬ 
mately 300 miles. 

Q. Now what, sir, did you do when you arrived in New York City? 
A. I visited some friends there. 

Q. With whom did you stay while you were there? A. A fellow, 
a Mr. Weaver, Wallace Weaver. 

Q. Do you know the address of those premises? A. 1890 Seventh 
Avenue, Apartment 2-C. 

Q. Now you remained in New York until when? A. I remained in 
New York until Sunday, which was the 28th. 

Q. What time did you leave New York? A. I'd say in the morn¬ 
ing after breakfast, around about ten or eleven o'clock. 

Q. Were you driving, doctor? A. Yes, I was. 

Q. Now what time, sir, did you arrive in Washington? A. I'd say 
around 7 o'clock that afternoon or 6:30 or seven. 

448 Q. And what did you do upon your arrival? A. Went to my house. 

Q. Now, did you go in your office on that day? A. No, I didn't. 

Q. Did you see anyone at your house upon your arrival? A. Not 
upon my arrival, I didn't. 

Q. How long after your arrival in the District of Columbia at your 
house was it before you saw someone there? A. I'd say about an hour. 

Q. Whom did you see? A. The girl that works for me, I mean 
the maid. 

Q. And what is her name? A. Emma Vaughn. 

Q. Now what occurred at that time, if anything, doctor? A. Well, 
she was a little surprised that I was back that early because she knew 
when I was there, she would probably have to stay around a little closer 
than ordinarily she would if nobody was in the house, if the house was 
closed entirely. 

Q. Now, was there any particular reason, doctor, as to why you 
came back earlier than usual? A. Well, you mean came back earlier 
from--oh, well, yes, there was some reason because I was anxious—I 
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had a farm in North Carolina and I wanted, before my vacation was over, 
to try to get down there and see about that, the circumstances that were 
going on down there at the time. 

449 Q. What were those circumstances that compelled that, doctor? 

A. Well, the man that was attending the farm was on, well, he was on 
the verge of death with cancer. 

Q. And in that connection, what did you desire to do, if anything? 
A. Well, it was near the harvesting time which people in the South know, 
September, harvest the crop. I wanted to go down and see whether he 
had anybody working it for him or what was going on, well, to protect my 
own interests. 

Q. Now, did there come a time then, sir, after your arrival in 
the District of Columbia on the 28th, did there come a time that you went 
to North Carolina? A. I did. 

Q. When was that, doctor? A. I left on the following Wednesday. 

Q. Do you now recall what date that was? A. That was the 31st 
of August, did you see any patients? A. No, I didn’t. 

Q. Now, what time on the 31st of August was it that you left to 
go to North Carolina? A. I’d say around one o’clock in the afternoon. 

Q. And where in North Carolina did you go? A. Winton, North 


Carolina. 


450 Q. 
Q. 

others ? 
Q. 


How far distant is that, doctor? A. It is about 250 miles. 
Now, did you go to Winton alone or did you go with another or 
A. I’d a friend that went with me. 

And who went with you, doctor? A friend, Weaver, Wallace 


Weaver. 


Q. Now, did you drive to Winton? A. I did. 

Q. Do you now recall when you arrived in Winton? A. It is about 
250 miles. I’d say around 6:30 or 7 o’clock that following evening. 

THE COURT: You mean on the first of September? 


THE WITNESS: On the 31st. 

THE COURT: The same day? 

THE WITNESS: Yes, your Honor, the same day; spent about five 
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hours driving. 

BY MR. MITCHELL: 

Q. Now, what did you do when you arrived there? A. Well, 
first stopped at my niece's house who lives down there, the only blood 
relative that I have that lives there. Then she is married to the son 
of this fellow that's the tenant, that is the farmer on my place, and he 
said his father was very bad off. Would I go with him over there and see, 
could I dc> something, that the nearest doctor—in fact, he had been in 

Duke University Hospital. They sent him home and said there 
was nothing more they could do for him and he was in a very bad shape, 
would I go over there and see if I could give him some relief. And I 
went over there and found that he had had this cancer of the hip and 
the bone was sticking out and it was a very bad case for anybody that 
wasn T t—so, I did give him some medication that was left there by the 
doctor who had been looking after him but he told the family to give it 
to him and they asked me and I did. 

Q. What time was that, do you recall? A. I'd say it was around 
8 o'clock or 7:30, it was the early part of the night. 

Q. Now, after having attended to this man who was a tenant on 
your farm, what then did you do, if you recall? A. I went to a place 
that I have, a little place down there that I have where I stay when I go 
down there. 

Q. Now, did anyone stay there at the residence with you? A. Yes, 
they did. 

Q. Would you tell us who that was? A. This fellow, Mr. Weaver, 
Wallace Weaver. 

Q. Now what, if anything, did you do—did you stay there that 
night? A. I did. 

Q. What, if anything, occurred the next day? A. Well, the next 
day I was trying to get a pump put down in the place there, it was hard 

to get water at this particular place and I T d had somebody down 
there working on it and they had not had any success in what they called 
finding water and I spent quite a bit of time seeing, couldn't I get some 
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water there, drinking water and I saw this same Brown, Jim Ed Brown, 
the next day and gave him another medication. That was on the first 
of September, 1955. 

Q. And what time of day was that? A. I'd say it was in the late 
afternoon, around 5:30 or 6 o'clock. 

. Q. Now, had you had any work done on your premises ? A. Yes, 

I had. 

Q. Was anything done by you in connection with that? A. Yes. 

A fellow that done some painting for me during the summer on a 
farmhouse that was there, and he hadn T t been able to contact me since 
I was on my vacation. He did not know where I was and he wanted his 
money and the night that I was there he came and looked me up and 
asked me for his money, which I paid him. 

Q. Now, you say the night that you were there, was that the first 
night, the second night or the third night in Winton? A. The first night 
that I arrived there. 

Q. Now, what happened there after that, doctor? A. Well, after 
when? 

Q. After the first of September, did you treat him? A. Oh, yes, 

well the first day of September I treated him and the following 
day, the evening of the following day the man died, that was the second 
of September, Jim Ed Brown, he was my tenant farmer on the farm, 
he died from this cancerous condition. 

Q. How long did you remain in Winton ? A. To the afternoon 
of Labor Day, after the funeral of this fellow; I went to the funeral 
and left after the funeral. That was the fifth of September. 

Q. Now, did you engage in or give or attend any social event 
in Winton? A. Well, as a rule when I go down there. Labor Day, 
especially, my farm is located on a creek-like and people like to 
come down there to fish. I kept a few boats around there and I generally 
have a little barbecue or dinner. I did give a little barbecue there on that 
Sunday which was the third of September and probably had thirty or forty 
guests there. 
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Q. And what time, sir, did you arrive back in the District of 
Columbia, on what date was that? A. That was on the evening of the 
fifth of September. I stayed down there to this man T s funeral and left 
shortly after the funeral. They had the funeral on Labor Day which was 
the fifth of September and I left shortly after the funeral. I got back 
probably about 10 o’clock that night. 

Q. Now, doctor, prior to your leaving for your vacation, July 

454 15, did you do anything or make any arrangements with respect, 
to indicating to your patients and clientele that you would not be in your 
office? A. Yes, sir, I did. 

Q. Tell us what you did in that regard, sir? A. I put a big sign 
on my office door, stating that the office would be closed until Septem¬ 
ber 6 which was the day after Labor Day, 1955. 

Q. Now, did you at any time remove that sign? A. I did not 
remove it until I returned in the night of Labor Day; when I went in, I 
took the sign off because I would be in my office on the sixth. 

Q. Now what, if any, arrangements, Doctor, were made with 
respect to your mail? A. Well, I cjid not make any arrangements more 
than that — do you want me to describe how my mail was delivered, I 
mean when I am there and when I am not there ? 

Q. Yes. A. When I am in my office, when my office is open, the 
mailman brings the mail into the waiting room and puts it on a table. 
That is right close from the street where he, I guess you might say, 
where he collects the mail; where he picks up the mail to be delivered 
is right on my corner and as soon as he gets his mail, he walks right 
in because he doesn’t have to climb any steps and he puts the mail in 

455 my office. When I am away he has to climb the steps to go up 
to the front door and push it through a slot in the door which is well, 
a little more difficult than just taking it in and dropping it down. And 
that is the procedure. 

Q. Now, Doctor, were you in your office on August 27? A. No, 
sir, I wasn’t. 

Q. Now you have seen the witness who testified here, a Miss 
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Sylvia Joan Stephenson. When, doctor, to your knowledge, is the first 
time that you have seen her? A. To my knowledge the first time I have 
seen her is when she appeared in his Honor’s court, I think last Tuesday 
in company with a gentleman and another lady. 

Q. Now calling your attention, Doctor, to the date of September 1, 
were you in your office on September 1? A. I wasn’t. 

Q. Doctor, until the occasion of your return from you vacation, 
and after your trip to Winston, North Carolina— A. Winton. 

Q. Were you in your office at any time between July 15 and 
September 1? A. My office was not open at any time during that time. 

Q. Now, doctor, there was a witness who testified by the name 
of Arthur Ted Leon. Have you at any time during 1955 and the summer 
months thereof, between June and September 1, 1955, seen Mr. Leon? 

456 A. I have not. 

Q. Have you had any contact with Mr. Leon? A. Never contacted 
him in my life. 

Q. When was the first time to your k nowledge that you have ever 
seen Mr. Leon? A. The first time to my knowledge I had ever seen 
Mr. Leon was the day that there was supposed to be an arraignment 
down in the Commissioner’s office and somebody showed up which I 
recognize now was Mr. Leon. I did not know who he was when I saw 
him down there. 

Q. Now you heard the testimony of Miss Stephenson and the 
testimony of Mr. Leon. Did you at any time administer to Miss 
Stephenson? A. I did not, never ministered to her in my life, didn’t 
prescribe anything. 

Q. Have you in any fashion given her medicine or treated her or 
had anything to do with Miss Stephenson? A. I have never put my hands 
on her, never administered to her. I never saw her before I saw her in 
this court the other day. 

Q. Now there was a witness, Dr. Brown, who testified—a Miss 
Jean Pate, did you see her at any time between June and September 1, 
1955? A. I had seen her. 
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Q. Now would 3 K>u tell us, Doctor, where you saw her? A. I 

457 saw her at what I assume was her home. 

Q. Do you remember now where that was ? A. Well, it was— 

I think I do, it is in Georgetown. 

Q. Do you remember about when that was, doctor? A. I would 
say sometime around the 8th or 10th of July, 1955. 

Q. And what was the occasion of your seeing her there, Doctor, 
at that time? A. She called me. 

Q. And after you arrived, what, if anything, occurred? A. She 
said she had tonsillitis, a sore throat and that she was allergic to 
penicillin and would I give her something or prescribe something for 
her and I got something out of my bag, some terramycin or auromycin, 
and I gave her a few of them and shortly thereafter left. 

Q. Did you meet anyone else while you were there that you recall? 
A. Somebody she said was her roommate, she introduced her to me. 

Q. Now, Doctor, this was produced here in Court, a piece of 
paper which— 

MR. MITCHELL: May I have it, Mr. McLaughlin? 

(The clerk handed the paper to Mr. Mitchell.) 

BY MR. MITCHELL: 

Q. I show you this, doctor. Have you seen that before? A. 
(Looking at a yellow piece of paper) Yes, I have. 

458 Q. And is that your writing? A. It is. 

Q. Do you recall the occasion of the writing? A. I do, I think 
I do, yes, I am sure I do. 

Q. Will you tell us when? A. On the occasion that I got the call 
to go there, I think at the time the person gave me that name or said 
something about that and I jotted it down like any doctor would. 

Q. Now there was some indication with respect to noontime 
on there, Do you recall what that related to? A. No, I can’t recall 
unless it was the time that I got the call, I just jotted it down. 

Q. That you were to call there? A. Yes. 
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Q. Do you have any recollection of having called there after the 
visit in July and prior to September 1? A. No, sir, not a time in my 
life. 

Q. Now, Miss Pate said that you had an arrangement with her in 
conjunction with another individual whose name appears on there as 
Miss Raines. Did you have any such arrangement? A. I did not. 

Q. Doctor, hpw long had this attendant, to your knowledge, been 
associated with your farm? A. Been associated ever since I have had 
it and before I had it, my father owned it before I did and he was 

459 probably 18 or 20 years. 

MR. MITCHELL: Your Honor, indulge me a moment. Your 
witness, Mr. McLaughlin. 

* * * * * * 

576 MR. MITCHELL: We had subpoenaed the postman but I under¬ 
stand he received copy service and he is a night school, law school 
student so he didn't show up, he didn't come. So other than that, that 
constitutes the defense’s case. I came primarily to say to Your Honor 
you probably will want to further discuss the question which Your Honor 
raised yesterday. Frankly, we are up against a brick wall. We be¬ 
lieve that the statute as it is now set forth does require pregnancy. We 
say the only thing that we can offer at this time in support of that 
proposition is to call Your Honor's attention to the fact that the penalty 
under the statute has been increased. We believe that, therefore, which 

577 is usually consonant with statutory construction in that connection 
that having changed the penalty under the statute we think that they have 
also changed the status and requirements of proof under it. It seems 
to me perfectly logical that under the present language of the statute 
that pregnancy is required. 

THE COURT: Well, there are two parts to this statute. The first 
part is whoever by means of any instrument, medicine, drug or other 
means whatever procures or produces an abortion, that is the one part. 

I think under that language you may have something to your argument, 
although I can't get away from the fact that it says any woman. Now 
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the second part of the statute is that whoever by means of any instru¬ 
ment, medicine, drug or other means whatever attempts to procure or p 
produce an abortion or miscarriage. And the law is to the effect that 
where a statute punishes for the punishment of an attempt to procure 
a miscarriage of "any woman" without stating that she must be "preg¬ 
nant", it is immaterial whether the woman was actually pregnant or 
not. 

MR. MITCHELL: They changed that. 

THE COURT: They changed what? 

MR. MITCHELL: The ALR. 

THE COURT: They haven’t changed it. 

MR. MITCHELL: The ALR they have changed their position. 

THE COURT: When did they change it ? 

MR. SHORTER: In August, 1955. The supplement to ALR. 

THE COURT: Oh, I saw the supplement. No, that does not 
change the position at all. 

MR. MITCHELL: That was the purpose of it, your Honor. 

THE COURT: If the Congress meant to include "a pregnant 
woman," it would have said so. 

MR. MITCHELL: My only argument to you there is that when 
you get the first part of the statute and as your Honor says, there is 
some concern to your mind as to whether that first part of the statute 
does not require it. 

THE COURT: That is right. 

MR. MITCHELL: Now it sounds to me in order to get con¬ 
sistency of legislative purpose you have got to consider the first 
part of the statute with the second part because the second part of the 
statute only refers to a different means by which the same act is to 
be accomplished. So it seems to me that with any statute that you do 
not have two levels of proof. 

THE COURT: Let’s take our recess now and come in the office. 

MR. McLAUGHLIN: I would like to ask your Honor a couple of 
questions. 
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THE COURT: Of whom did you want to ask them? 

MR. McLAUGHUN: The Defendant. 

579 THE COURT: Well, let’s take our recess at this time. 

(End of Bench Conference.) 

(A brief recess was taken.) 

MR. MITCHELL: May we approach the Bench, your Honor? 

THE COURT: Yes. 

(At the Bench.) 

MR. MITCHELL: Just so I get it on the record. I object to his 
calling the defendant back for any further questions. 

THE COURT: Very well. 

(End of Bench Conference.) 

Thereupon 

****** 

586 THE COURT: Miss Reporter, would you come to the bench? 

(At the Bench.) 

THE COURT: Defendant’s Prayer No. 1 is denied; No. 2 is 
granted; No. 3 is denied as framed; No. 4 is denied; No. 5 is granted; 
No. 6 is granted as amended; No. 7 is granted; No. 8 is granted; 

No. 9 is denied; No. 10 is granted; No. 11 is granted; No. 12 is granted; 
No. 13 is granted; No. 14 is granted; No. 15 is granted as amended; 

No. 16 is granted; No. 17 is granted as amended. 

(End of Bench proceedings.) 

MR. MITCHELL: May we come to the Bench, Your Honor? 

(At the Bench.) 

MR. MITCHELL: Your Honor, I suppose for record purposes, 
before we go on record with respect to the prayers — 

THE COURT: They are already on there. 

MR. MITCHELL: They are? 

THE COURT: I just gave them to her, what I granted and what I 
denied. 

MR. MITCHELL: It does not seem to make much sense, but I 
object to — 
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THE COURT: The prayers that were denied ? 

MR. MITCHELL: To the prayers that were denied and object in 
so far as amendments to those prayers which were objected to. 

587 THE COURT: Now, wait. There are some you did not object 

to. Oh, all right. Let it go. 

MR. MITCHELL: I have this one witness, Miss Stephenson, 
and I want to ask two questions. 

THE COURT: What do you want to ask her? 

MR. MITCHELL: Just if she knew Miss Pate. 

THE COURT: All right. 

T 

(End of Bench Conference.) 

Thereupon 

SYLVIA JOAN STEPHENSON 

a witness, having been previously sworn, was recalled and upon examina¬ 
tion, testified as follows: 

DIRECT EXAMINATION 
BY MR. MITCHELL: 

Q. Miss Stephenson, did you know Miss Pate in either April, 

May, June, July or August or the first of September, 1955? A. No, 

I did not. 

MR. MITCHELL: That is all. 

THE COURT: That is all, Miss Stephenson. 

****** 

619 CLOSING ARGUMENT ON BEHALF OF THE UNITED STATES 

By Mr. McLaughlin 

MR. McLAUGHLIN: * * * 

****** 

628 Now, he says, well, Miss Pate. Then he tells you about five or 

six D. and C. T s. Now who is Miss Pate associated with in this 
case? Was she associated with Miss Stephenson? Is she associated 
with Mr. Leon ? Is she associated with any of these other doctors ? 

Did she have that house in Georgetown to accommodate anyone else 
who might go to these other doctors ? No. This defendant picked that 
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company. Miss Pate was a friend of his. So, if my friend wants to 
stand up before you and condemn her, then let him condemn the 
defendant himself for picking such company and associate in having 
a place where those who might be aborted could lay in over the 
weekend and pass the fetus or whatever ailments they might have as 
a result of the abortion. 

Now he says, well, about these alibi witnesses-- and I say to 
you, ladies and gentlement of the jury, and I think I am fair with you— 
can you honestly say when Dr. Brown was in town and when Dr. Brown 
was out of town ? 

THE COURT: Excuse me, Mr. McLaughlin, I hate to interrupt 
you, but was there any evidence that these girls were to go to that 
place in Georgetown to pass a fetus ? 

MR. MITCHELL: No, sir. 

MR. McLAUGHLIN: Well, she said— 

THE COURT: Had pains— 

MR. McLAUGHLIN Pains and what was the words? 

THE COURT:—all my recollection was, and I don’t think that 
that should be argued if there was no evidence. 

MR. McLAUGHLIN: All right, I will leave out the word "fetus." 

But you heard her testify, ladies and gentlemen of the jury, and 
of course what she testified to. Then I say to you, what do you think 
these girls were going out there for over the weekend ? 

MR. MITCHELL: There is no evidence in this case that any girls 
went anywhere. 

THE COURT: The only reference you can make is as to what Miss 
Pate testified that the arrangement was that the girls could go there. 

MR. McLAUGHLIN: Well, you heard her testify as to the nature 
of their ailments when they got there. 

MR. MITCHELL: Your Honor, there is no testimony that anyone 

got there in this case. 

THE COURT: I think she testified that the first girl came some¬ 
time in September which was a day subsequent to the indictment, 
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that no one had come there in July and August, is that correct ? 

MR. MITCHELL: May we approach the Bench, because that isn’t 
my recollection ? 

THE COURT: All right. 

(At the Bench.) 

MR. MITCHELL: Your Honor, unfortunately, I feel compelled 
to ask for a mistrial 

THE COURT: On what ground? 

MR. MITCHELL: Well, your Honor mentioned about the witness, 
you had specifically—in order to protect the defendant, you had specifically 
avoided any reference to the 23rd about anybody going there and restricted 
it up to the first. 

THE COURT: I thought she said nobody came there until Septem¬ 
ber. 

Will you get Miss Pate’s testimony? 

MR. MITCHELL: I have it. 

MR. SHORTER: Your Honor, you were about to ask about some¬ 
one coming in September. 

THE COURT: I thought she testified that no one came in Septem¬ 
ber. 

631 MR. MITCHELL: I think it starts at 335. (Referring to transcript.) 

THE COURT: That is what I thought. There was some colloquy 
between the Court and counsel as to whether she said anyone came 
up there up until September 1. 

MR. SHORTER: It is on cross-examination. Your Honor. 

THE COURT: Then you asked the question, "On the first day 
of September, 1955, did someone come to your house, purportedly 
sent there by Dr. Brown ?" 

And the answer is, "No." 

Then I asked, ft Did anyone come there in September ?" 

And you made an objection and then we had a Bench conference, 
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and I think I sustained your position. So that I will strike that from 
the jury and the motion for mistrial is denied. 

I have amended Instruction No. 21 and granted it as amended. 

That is in reference to her morally implicating herself, and said 
she has morally implicated herself in the crime and you may take 
that into consideration in determining how much credence you will 
give to her testimony; if dis-believed, you must acquit; if believed, 
it is competent evidence you may consider with other evidence in 
the case. 

MR. SHORTER: Your Honor please, we would like to renew our 
motion at the close of our case for judgment of acquittal. 

THE COURT: All right. Very well. 

(End of Bench Conference.) 

THE COURT: Ladies and Gentlemen, all reference to any people 
being sent to the premises in Georgetown is stricken and you will not 
consider it. 

****** 

COURTS CHARGE TO THE JURY 

THE COURT: Ladies and gentlemen of the jury, the defendant 
in this case, Schley Brown, is charged in an indictment containing 
one count which alleges that on or about September 1, 1955, within 
the District of Columbia, Schley Brown, by means of medicine and 
drugs, a more particular description of which is unknown to the 
GraiJ Jury, and by other means unknown to the Grand Jury, did procure 
and produce an abortion and miscarriage of Sylvia J. Stephenson, she 
being then and there pregnant. This crime is known as the crime of 
abortion. 

As you know, ladies and gentlemen of the jury, from your service 
here, the paper writing that I just read to you is the indictment in the 
case. It is not evidence in the case and it is not to be considered by 
you as evidence in the case. The only object and purpose of the in¬ 
dictment is to inform the accused of the nature of the accusation 
against him. Because a man is charged with a crime, the charge 
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itself is not evidence that he committed the crime and, therefore, you 
are instructed that you shall not consider the indictment in this case 
as evidence against the defendant. 

You are also instructed, ladies and gentlemen of the jury, that 
this defendant is presumed to be innocent and that presumption abides 
with him throughout the progress of the trial until such time as it is 
overcome by evidence establishing his guilt beyond a reasonable 
doubt. 

638 You are also instructed that the defendant is not required to 

prove himself innocent or to produce evidence at all on that subject. 

In considering the testimony, you must consider and view it in the 
light of this presumption with which the law clothes the defendant and, 
as I have told you, it is a presumption that abides with him throughout 
the trial of the case until the evidence convinces each individual juror 
of his guilt beyond a reasonable doubt. 

Mr. Mitchell, I notice that Instructions No. 8 and No. 12 are 
almost identical. Did you notice that? 

MR. MITCHELL: You are right, if Your Honor please. 

THE COURT: With the exception of the second paragraph. 

You are also instructed, ladies and gentlemen of the jury, that 
the burden is on the government in a criminal case to prove a defendant 
guilty of the crime with which he is charged and the government must 
prove the defendant guilty beyond a re asonable doubt. 

The government doesn’t have to prove a defendant guilty, ladies 
and gentlemen of the jury, to an absolute or mathematical certainty. 
The burden is upon the government to prove a defendant guilty to a 
moral certainty or, as I have expressed to you, prove a defendant 
guilty beyond a reasonable doubt. 

Before you can find the defendant guilty, you must believe that 
he is guilty beyond a reasonable doubt, and the Court instructs you that 
a reasonable doubt may arise not only from the evidence introduced 

in the course of the trial, but may arise from a lack of evidence. 
So if, after viewing all the evidence, you conclude that the failure 
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of the government to produce certain additional evidence has given rise 
to a reasonable doubt in your mind, then you must give the benefit of the 
doubt to the defendant, Dr. Brown, and find him not guilty. 

A reasonable doubt, ladies and gentlemen of the jury, is just 
what it says. It is a doubt based on reason; it is founded on reason, 
it is predicated on reason; it is something substantial as compared . 
to something shadowy or speculative, or something that may be con¬ 
sidered a conjecture. It is such a doubt as would leave a juror T s mind, 
after a careful and candid investigation of all the facts and circum¬ 
stances, so undecided that he cannot say that he has an abiding con¬ 
viction of the defendants guilt, or such a doubt as in the graver and 
more important transactions of life would cause an ordinary and pru¬ 
dent person to hesitate and pause. 

In order to justify conviction, the evidence should be such that 
when you consider it carefully and apply to it your sound and con¬ 
scientious judgment as reasonable men and women, you can say that 
you have no reasonable doubt of the defendants guilt. If it would fall 
short of convincing you to that extent, then the defendant should be 
given the benefit of a reasonable doubt and found not guilty. 

As I have stated to you, the burden is upon the prosecution to 
prove the defendant guilty beyond a reasonable doubt and the defendant 
has a right to rely upon the failure of the prosecution to establish its 
case beyond a reasonable doubt. 

In order to establish proof beyond a reasonable doubt, the 
evidence must be such that you would be willing to act upon it in the 
more important matters of your own affairs, for you cannot convict 
on suspicion or conjecture. 

If, after an impartial consideration and comparison of all the 
evidence, you can candidly say you are not satisfied that this defendant 
is guilty, then you have a reasonable doubt and under those circum¬ 
stances it would be your duty under the law to return a verdict of not 
guilty. 
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On the other hand, if after such comparison and such considera¬ 
tion of all the evidence, you can truthfully say that you have an abiding 
con victim of the defendants guilt, such as you would be willing to act 
upon in the more weighty and important matters in your own affairs, 
then you have no reasonable doubt and under those circumstances it 
would be your duty under the law to return a verdict of guilty. 

You are also instructed, ladies and gentlemen of the jury, that 
if upon the whole evidence in the case there is any reasonable hypothe¬ 
sis or theory disclosed consistent with the innocence of the defendant, 
then of course you must find him not guilty. In other words, if you 
can reconcile the evidence as you have heard it from the witness stand 
641 with any reasonable theory consistent with the defendant’s in¬ 

nocence, this should be done and in that case your verdict would be 
not guilty. Putting it another way, you are instructed, ladies and 
gentlemen of the jury, if after a careful analysis of all the evidence 
that two hypotheses appear, namely, one leading to the defendant’s 
innocence and the other leading to the defendant’s guilt, and they are 
reasonable hypotheses, then you must follow the hypothesis leading 
to the defendant’s innocence and find the defendant not guilty even though 
the hypothesis leading to the defendant’s guilt might be more probable 
of the two. 

You are also instructed, ladies and gentlemen of the jury, that 
under our system of law the only foundation for a verdict against the 
defendant is that the entire jury shall believe from the evidence, beyond 
a reasonable doubt and to a moral certainty, that the defendant is guilty 
as charged in the indictment, to the exclusion of every reasonable 
hypothesis or theory consistent with his innocence. 

You are also instructed, ladies and gentlemen of the jury, that 
youi; verdict must represent the considered judgment of each juror. 

In order to return a verdict, it is necessary that each juror agree 
thereto. Your verdict must be unanimous. 

It is your duty as jurors to consult with one another and to 
deliberate with a view to reaching an agreement, if you can do so 
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642 without violence to your individual judgment. Each of you must 
decide the case for yourself, but do so only after a consideration of the 
evidence with your fellow jurors. In the course of your deliberations, 
do not hesitate to change an opinion when convinced it is erroneous, 
but do not surrender your honest judgment as to the weight or effect 

of the evidence solely because of the opinion of other jurors or for the 
mere purpose of returning a verdict. 

As you know, ladies and gentlemen of the jury, you are the sole 
judges of the facts in the case and in this respect the Court cannot be 
of any assistance to you whatsoever. It is for you to decide the 
weight that you will give the evidence as you heard it from the witness 
stand, and you should weight carefully every fact and circumstance 
which has been submitted to you for your consideration. 

You are the ones that pass upon the credibility of the witnesses 
and you have a right to observe the manner of the testimony given by 
the witness on the stand and whether the witness indicated a disposi¬ 
tion to evade answering questions and whether the witness was full 
and frank in his or her testimony; and you are further instructed if 
you believe that a witness has colored or distorted his or her testi¬ 
mony, or has evinced a disposition to evade a truthful answer to 
questions propounded, you have a right to take that into consideration 
in determining what weight, if any, you will give to the testimony of 

643 such witness. 

In judging the evidence, as I say, you must evaluate the testi¬ 
mony of the individual witnesses; only thus can you determine the 
truth and it is the truth that you must seek. Therefore, bring to 
this task your own knowledge of human nature, your own ability 
to judge men, their source of knowledge, their intelligence, their 
motives, their intentions, so that you may discern the real character 
behind the spoken word and measure its weight and accuracy. 

As I say, you are the ones that pass upon the credibility of the 
witnesses and, in addition to what I have told you, you may consider 
whether or not the witness was contradicted on material facts, 
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whether the witness has an interest in the outcome of the trial, whether 
or not the witness impressed you as a truth-telling individual, whether 
the witness impressed you as a person having an accurate memory and 
recollection; and you may also consider the probability or improbability 
of the testimony as told by a particular witness and its harmony or in¬ 
congruity with other testimony in the case that you do find established 
beyond a reasonable doubt. 

Friendship or animosity towards the persons connected herein 
or any other human factor may be considered by you, which may or 
may not affect the desire of a witness to tell the truth depending largely 
upon his innate character. 

Give the testimony only the weight to which in your judgment it 
is entitled, when tested by all these considerations and in the light 
644 of all the other evidence in the case. 

The defendant, of course, has an interest in the outcome of the 
trial and in considering his testimony and testing its truth and weighing 
its force, you may do so in the light of that interest as well as in the 
light which may have been shed by all the other evidence in the case. 

You are also instructed, ladies and gentlemen of the jury, that 
if any witness knowingly has falsely testified under oath previously 
as to matters now in issue before you, that under such circumstance 
where a witness under oath, knowingly affirms a proposition and 
under another negates it, the testimony of the witness does not have 
to be credited in either instance and the testimony of the witness may 
be disregarded by you. 

You are also instructed, ladies and gentlemen of the jury, that if 
any witness testified falsely about a material fact about which the witness 
could not reasonably have been mistaken, you have a right to disregard 
any or all of the witness 1 testimony or you may accept such part of 
the testimony as you deem worthy of belief. 

Now, this is a prosecution, ladies and gentlemen of the jury, 
under the code of laws for the District of Columbia, Title 22, 

Section 201, which provides that whoever, by means of any instrument, 
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medicine, drug or other means whatever, procures or produces, or 
attempts to procure or produce an abortion or miscarriage on any 

645 woman, unless the same were done as necessary for the pre¬ 
servation of the mother T s life or health and under the direction of a 
competent licensed practitioner of medicine, shall suffer a certain 
punishment. 

Now, generally speaking, ladies and gentlemen of the jury, a crime 
consists of two elements, an intent plus an overt act. In most crimes, 
a general intent to do wrb ng, a general intent to perform an illegal 
act is sufficient and that is all that is required here. 

The principle that a man is presumed to have intended the natural 
consequences of his own act applies. Of course, this inference is one 
of fact, not of law; it is not conclusive, it is merely prima facie and 
it may be rebutted. Prima facie merely means at first blush or first 
appearing, not conclusive, and as I say may be rebutted. 

Medically speaking, ladies and gentlemen of the jury, the expulsion 
of the ovum or embryo within the first six weeks after conception is 
technically a miscarriage. Between that time and the expiration of the 
sixth month when the child might possibly live, it is termed an abortion. 

If the delivery is soon after the sixth month, it is termed pre¬ 
mature labor. That is medically speaking. In law, however, there is 
no ground for any distinction between the terms abortion and mis¬ 
carriage. There is no distinction between the months or the time or 
the length of the pregnancy. And in law the abortion is the expulsion 

646 of the fetus at so early a period of uterogestation that it has not 
acquired the power of sustaining an independent life. 

Uterogestation, ladies and gentlemen of the jury, simply means 
that the part of the word "utero” denotes the uterus, the womb, which 
as you know is the organ for containing and nourishing the young during 
the development previous to birth. 

"Gestation” is that period when the young is carried in the uterus. 
The fetus, of course, is the young or the embryo of an animal in the 
womb and, of course, animal includes human beings. 
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Embryo as it is used merely means a young orgasm in the early 
stages of development. Hence, it means a beginning or undeveloped 
stage. That is organism, not orgasm. It means an organism in the 
early stages of development. Hence, it means a beginning or un¬ 
developed stage. 

Abortion then is the act of miscarrying or producing young before 
the natural time or before the fetus is perfectly formed, and to cause 
or produce an abortion is to cause or produce this premature bringing 
forth of the fetus. 

Now, ladies and gentlemen of the jury, in the various states in 
the country there are various statutes on abortion because at this day 
and age we are governed by the statutes in relation to abortion, and I 
tell you this because of the instruction that I am about to give you. 

There are statutes which provide that the woman must be pregnant or 
647 the phrase "pregnant with child" is used, or "pregnant woman," or 

"a woman quick with child" or "a woman with quick child." 

A woman with quick child or quick with child merely means that 
the woman was able to feel the child. A woman, of course, may be 
pregnant though the fetus has not quickened. In other words, a woman 
may be pregnant although the fetus has not reached the stage of where 
it moves and where the mother feels the child within her. 

Other statutes make a provision of procuring a miscarriage of 
any woman without referring to a pregnant woman or a woman quick 
with child or a woman with quick child, and of those statutes the 
District of Columbia statute is similar, for it provides that whoever, 
by means of any instrument, medicine, drug or other means whatever, 
procures or produces, or attempts to procure or produce an abortion 
or miscarriage on any woman. 

The abortion statute, ladies and gentlemen of the jury, is 
designed to protect the life and health of the mother as well as that 
of the child. The statute that I just read to you punishes for procuring 
or producing an abortion or miscarriage and, two, for an attempt to 
procure or produce an abortion or miscarriage. There are two distinct 
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offenses contained in the one statute, one is the complete abortion, and 
the other^is an attempt to produce an abortion. 

Now, before you can find the defendant guilty of a complete 
648 abortion, that is, the expulsion of the fetus by unlawful means, 

you must find beyond a reasonable doubt that Virginia Stephenson was 
pregnant. Pregnancy must be proved beyond a reasonable doubt, just 
as the other elements of the crime must be proved, but it may be proved 
by circumstantial evidence. 

Circumstantial evidence, ladies and gentlemen of the jury, and 
this refers to all the element^ in the case, is proof by circumstances 
surrounding the transaction, proof of certain facts and certain cir¬ 
cumstances in a given case from which the jury may infer other connected 
facts which usually and reasonably follow, according to the common 
experience of mankind. In other words, circumstantial or indirect 
evidence, as it is some times called, consists of proof of collateral 
facts which are supposed to have a connection, near or remote, with 
the litigated fact, that is, with the ultimate fact to be established in 
the particular case or, as sometimes expressed, it is the proof of 
some fact or facts other than the ultimate fact to be proved, from 
which, taken either singly or collectively, the existence of the 
particular fact in question may be inferred as a necessary or probable 
consequence. 

You are also instructed that where circumstantial evidence is 
relied upon, the circumstances themselves must be proved and they 
cannot be presumed or rest on conjecture or speculation. You are, 
therefore, instructed that if you believe and believe beyond a reasonable 
doubt that Virginia Stephenson on or about September 1, 1955, was 
pregnant — 

049 MR. McLAUGHLIN: Your Honor, did you say Virginia Stephen¬ 

son? 

THE COURT: I mean Sylvia, excuse me. I will correct the 
last instruction in reference to pregnancy, then: Before you can find 
the defendant guilty of a complete abortion, that is, the expulsion 
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of the fetus by unlawful means, you must find beyond a reasonable 
doubt that Sylvia Stephenson was pregnant and, as I say, pregnancy 
must be proved beyond areasonable doubt and may be proved by cir¬ 
cumstantial evidence. 

You are also instructed that if you believe beyond a reasonable 
doubt that Sylvia Stephenson on or about September 1, 1955, was preg¬ 
nant and that on or about that date the defendant, by means of any 
medicine or drug or other means whatsoever, procured or produced 
an abortion or miscarriage on Sylvia Stephenson, then it would be 
your duty under the law to return a verdict of guilty. If you have a 
reasonable doubt as to whether or not Sylvia Stephenson had a complete 
abortion, or that she was actually pregnant, you shall pass to a con¬ 
sideration ofrwhether or not you believe beyond a reasonable doubt that 
the defendant attempted to procure or produce an abortion or mis¬ 
carriage on Sylvia Stephenson. 

If you believe beyond a reasonable doubt that on or about 
September 1, 1955, the defendant was of the opinion or believed that 
Sylvia Stephenson was pregnant, and by means of a medicine, durg 
or other means whatsoever, attempted to procure or produce 
an abortion or miscarriage on Sylvia Stephenson, it would be im¬ 
material whether or not Sylvia Stephenson was in fact pregnant, and it 
would also be immaterial whether or not she in fact aborted, and it 
would be your duty under the law to return a verdict of guilty. 

Where the statute provides for the punishment of an attempt to 
procure or produce an abortion or miscarriage of any woman, without 
stating that she must be a pregnant woman, it is immaterial whether 
the woman was actually pregnant. 

Of course, if you have a reasonable doubt whether or not the 
defendant procured or produced an abortion or attempted to procure 
or produce an abortion, or if you believe that he did not do either of 
these things, then it would be your duty under the law to return a verdict 
of not guilty. 
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As I told you before, the abortion statute is designed to protect 
the life and health of the mother as well as that of the child. The of¬ 
fense is complete, in so far as an attempt to abort is concerned, when 
an accused unlawfully uses means upon the woman in an attempt to 
procure a miscarriage and it is entirely immaterial that the fetus, 
previous to the act complained of, had lost its vitality so that it never 
could have matured into a living child. 

So that, in considering this case, you may consider whether or 
not the complaining witness, Sylvia Stephenson, was pregnant. You 
may also consider whether or not there was a fetus. You may 
also consider whether or not the fetus had vitality, and you may also 
consider whether or not the fetus was expelled. 

In making these determinations, however, you must be guided 
by the Court’s instructions that it is immaterial whether or not Sylvia 
Stepehnson was pregnant in so far as an attempt to abort is concerned, 
if at the time the doctor believed she was pregnant and you be&eve that 
beyond a reasonable doubt, and at the time he thought she was pregnant 
he used any drug or medicine in an attempt to produce a miscarriage. 
Even if she were pregnant and a drug was used in order to produce a 
miscarriage, and there was no miscarriage and the effort was a 
failure, the person is still guilty even though the fetus was not ex¬ 
pelled. 

Now, ladies and gentlemen of the jury, the defendant in this case 
has entered a plea of not guilty and has denied that he performed the 
abortion on the complaining witness, Sylvia Stephenson. The defendant 
denies that he participated in any manner in the offense alleged in 
the indictment and he, furthermore, interposes the defense of alibi. 
Literally translated, alibi means elsewhere. That means also that at 
the time alleged by the government for the commission of the crime, 
if the crime was in fact committed, the defendant Schley Brown was at 
another place. The defendant does not have to prove that he was at 
another place at the time of the commission of the offense, if 
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the offense was in fact committed, for there is a continuing duty on 
the part of the government to place the defendant Brown at the scene 
of the crime, if one was committed. Therefore, if the defense raises a 
reasonable doubt in your minds as to whether the defendant Brown was 
present and committed the act set forth in the indictment, then you 
must find the defendant Brown not guilty. 

In other words, ladies and gentlemen of the jury, the defendant 
may raise the defense of alibi and he doesn't have to prove that 
defense beyond a reasonable doubt or he doesn't have to prove the 
defense by a preponderance of the evidence. If the evidence that he 
does present on behalf of his alibi is sufficient to raise in your minds 
a reasonable doubt as to the defendant's guilt, then of course that is 
all that is necessary and under those circumstances it would be your 
duty under the law to return a verdict of not guilty. 

You are also instructed that where a case is dependent upon 
conflicting evidence, the evidence must be of that degree of strength 
to exclude every other reasonable doubt save that of the guilt of the 
accused. The true question is whether the evidence is sufficient to 
convince you beyond a reasonable doubt of the defendant Schley Brown's 
guilt. If the eveidence is of that degree of strength, then it would be 
your duty to convict. On the other hand, if it does not approach that 

degree of strength, then it would be your duty to acquit him. 

Now, there has been testimony, ladies and gentlemen of the 
jury, that Leon, a friend of the complaining witness, accompanied 
the complaining witness to make certain arrangements for the alleged 
abortion. You are, therefore, instructed that by his own testimony 
he is an accomplice to whomever performed the abortion, if in fact 
one did occur, and the law is that you should view and weigh his 
testimony with suspicion, scrutiny and care. That doesn't mean, 
ladies and gentlemen of the jury, that he is unworthy of belief. That 
merely means that you must view his testimony with caution and care, 
but if you do believe it, of course, it is competent evidence for you 
to consider along with the other evidence in the case. And, of course, 
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in viewing the testimony of an accomplice, you should see corroboration. 

You are also instructed that there has been testimony in this 
case by the complaining witness that she allegedly went to the office of 
the defendant Brown for the performance of an abortion. You are in- 
structed that while the complaining witness, in this jurisdiction, is not 
an accomplice as a matter of law, you are instructed that in weighing 
her credibility and in evaluating her testimony, you may take into con¬ 
sideration that by her own testimony, acts and conduct, she has morally 
implicated herself in the alleged crime and thus in evaluating her 
testimony, you may take this into consideration in determining how much 
credence you will give her testimony, for if disbelieved, you must acquit; 
if believed, it is competent testimony which you may consider along with 
other testimony in the case. 

You are, of course, instructed that each individual juror must 
believe beyond a reasonable doubt that the defendant is guilty of the 
crime charged and, of course, as I have said, you have the right 
and should consider and carefully weigh the views and opinions of your 
fellow jurors but, of course, you are cautioned that you must not agree 
upon a verdict merely for the sake of preserving harmony in the jury 
room or for the purpose of personal convenience or merely to get 
rid of the case in order to reach a verdict. 

You are also instructed in connection with die evidence in this 
case that it is not sufficient, of course, that the circumstances produce 
a strong probability or a strong suspicion of the defendant's guilt. You 
are instructed that mere proof the defendant had an opportunity to 
commit the abortion, of course, alone is not sufficient, for you must 
also believe beyond a reasonable doubt that some overt act was com¬ 
mitted by the defendant in the commission of this offense. 

You are also instructed, ladies and gentlemen of the jury, that 
there has been testimony in this case from physicians called by the 
government and evidence introduced by the defendant from doctors' 
records. You are instructed that a person who by education, study 

and experience, has become an expert in any art, science 
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or profession and who is called as a witness in such capacity may give 
his opinion as to any matter in which he is versed and which is material 
to the case. You should consider such expert testimony and should 
weigh the reasons, if any, given for it. You are not bound, however, 
by such an opinion and you may give it such weight as you deem it en¬ 
titled to be given, whether this be great or slight, and you may reject 
it if in your judgment the reasons given for it is unsound. 

Now, ladies and gentlemen of the jury, the line is clearly drawn 
in this case. There is nothing complicated in it, the issues are clearly 
defined and from the evidence you must decide the guilt or the in¬ 
nocence of this defendant. 

Now, as I have told you, the abortion statute is divided into 
two parts. To summarize briefly, one, where there is an abortion 
completed, and two, where there is an attempt to abort; and where 
the abortion is completed, you must necessarily of course find a preg¬ 
nancy because if there was no pregnancy, there could be no abortion; 

So, under that section of the statute, if you believe and believe beyond 
a reasonable doubt that the complaining witness Sylvia Stephenson was 
pregnant and that an abortion was performed on her by the defendant, 
of course, it is your duty under the law to return a verdict of guilty. 

656 If you have a reasonable doubt as to whether she was pregnant 

or not, but you believe beyond a reasonable doubt from the evidence 
that the defendant was of the opinion or believed that Sylvia Stephenson 
was pregnant and that he, by means of a medicine or drug, attempted 
to procure or produce an abortion or miscarriage upon Sylvia 

i 

Stephenson, then it is immaterial whether she was pregnant or not, it 
is immaterial whether she aborted or not and under those circum¬ 
stances it would have to be your duty under the law to return a verdict 
of guilty. 

Now, if you have a reasonable doubt about whether he performed 
an abortion, or you have a reasonable doubt about whether he attempted 
to perform an abortion, or you do not believe that he performed the 
abortion, or you have a reasonable doubt whether he was in the city 


and where he was on that date, of course under those circumstances 
you must resolve that doubt in favor of the defendant and return a verdict 
of not guilty. 

****** 

(The jury returned with its verdict at 4:55 p.m.:) 

DEPUTY CLERK: Mr. Foreman, has the jury agreed upon a 
verdict ? 

THE FOREMAN: We have. 

DEPUTY CLERK: What say you as to the defendant Schley Brown? 

THE FOREMAN: Guilty as charged. 
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QUESTIONS PRESENTED 


Appellant was tried and convicted of the crime of abor¬ 
tion. The indictment was drawn under a statute which pro¬ 
vides that whoever produces or attempts to produce an abor¬ 
tion shall be imprisoned. At the trial, appellant took the stand 
and denied the offense, asserting an alibi. In submitting the 
case to the jury the court instructed on the “completed offense” 
and on an “attempt to commit the offense.” In the opinion 
of the appellee, the following questions are presented: 

1. Did the trial court properly and correctly instruct the 
jury that appellant could be convicted of an “attempted 
abortion” if, under the circumstances of the case, they had 
a reasonable doubt that the complaining witness had had a 
“completed abortion?” 

2. Did the trial court properly admit in evidence, testimony 
that the appellant, by prearrangement, had a residence avail¬ 
able where he could send patients having miniature labor 
pains? 

3. Was appellant prejudiced by an inquiiy of the trial judge 
to counsel concerning certain testimony where the record re¬ 
flects that the jury was immediately advised that they should 
disregard all reference to the matter? 

4. Has appellant shown that the trial court abused its dis¬ 
cretion in limiting his right of cross-examination where the 
questions posed were collateral to the issues involved in the 
trial? 
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®mteh States Court of Appeals? 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13268 

Schley Brown, appellant 

v. 

United States of America, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COTJNTEBSTATEMENT OF THE CASE 

This is an appeal from a judgment of conviction 1 on a 
charge of producing an abortion 3 in violation of the pro¬ 
visions of Section 201, 3 Title 22 District of Columbia Code 
(1951 Ed. Supp. IV). The appellant, a physician, was found 
guilty as indicted by a jury on March 1, 1956, after trial in 
the United States District Court (R. 657). Thereafter, he 
was sentenced to serve a term of imprisonment of from two 
to eight years. (J. A. 1-5,139; R. 657.) 

1 United States District Court Criminal No. 1171-55. 

* The indictment reads as follows: 

“The Grand Jury charges: 

“On or about September 1, 1955, within the District of Columbia, 
Schley Brown, by means of medicine and drugs, a more particular de¬ 
scription of which is unknown to the Grand Jury, and by other means 
unknown by the Grand Jury, did procure and produce an abortion and 
miscarriage of Sylvia J. Stephenson, she being: then and there pregnant.” 
(X A. 1.) 

'As amended by the District of Columbia Law Enforcement Act of 
June 29,1953 (67 Stat. 93). 


(1) 
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The evidence at the trial showed that in April and May 
1955, Sylvia Stephenson, the woman upon whom the offense 
was committed, had been keeping company with an Arthur 
Leon. In June 1955, Miss Stephenson failed to have a regular 
menstrual period. When she again missed her menses in July 
she contacted Mr. Leon with whom she had previously broken 
off relations. (J. A. 9.) As a result of their discussions, it was 
decided to seek the advice of a doctor. Accompanied by Mr. 
Leon on two occasions, Miss Stephenson consulted with and 
was examined by a Dr. Robert H. Syme, a physician specializ¬ 
ing in obstetrics and gynecology. After the second such exami¬ 
nation, she was advised she was pregnant. (J. A. 31, 48, 71.) 

Accordingly, on August 27, 1955, Miss Stephenson and Mr. 
Leon went to the appellant's office in the District of Columbia 
for the purpose of arranging for an abortion. There the ap¬ 
pellant was advised that Miss Stephenson was pregnant and 
that they felt the best thing to do was to have an abortion. 
The appellant agreed to perform the abortion but said that 
such an operation would cost $300. Appellant said that he 
would use a paste to produce the abortion and that for $50 
extra Miss Stephenson could go to a home in Georgetown and 
wait for the operation to take effect, and recuperate for a few 
days. (J. A. 11,15-16,39-10,42.) 

Upon borrowing the necessary money a few days later, Mr. 
Leon and Miss Stephenson, by prearrangement, went to the 
appellant's office at approximately 7:00 p. m., on September 
1,1955 (J. A. 13-14,40). Miss Stephenson went into a private 
examining room where she was directed to remove her under 
garments and sit in a barber-like chair. She testified that the 
doctor painted her uterus with iodine and thereafter squeezed 
a paste into her vagina. She also said, she was given a shot of 
penicillin in the hip. (J. A. 17-18.) Mr. Leon said he paid 
the doctor the $300 and Miss Stephenson and he left the doc¬ 
tor's office (J. A. 19, 42,44). 

They went directly to Mr. Leon's apartment in Arlington, 
Va., where Miss Stephenson remained overnight (J. A. 19, 44). 
Very early the next day, Miss Stephenson began to have pains 
in her abdomen which lasted throughout the day (J. A. 19-20). 
About 9:00 p. m. that evening the pains became sharper and 
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Miss Stephenson was in such discomfort she fainted. She 
testified that just before she fainted she had aborted; that there 
was “quite a bit of pain and a feeling of relief”. Upon regain¬ 
ing consciousness she noticed the pain had ceased, and she felt 
fine but there was quite a bit of bleeding from the uterus and 
that, in addition to the blood, she had passed “tissue of some 
sort.” (J. A. 22-23.) She said she remained at Mr. Leon’s 
apartment until the morning of September 3 (J. A. 24). Leon 
corroborated her testimony and the circumstances of her stayj 
in his apartment (J. A. 45-47). 

Because she had continued to bleed and was very weak, Miss 
Stephenson went to see a Dr. John B. Sullivan on September 6, 
1955 (J. A. 25). Then on October 14, 1955, while Miss 
Stephenson was at work, she had a hemorrhage and was taken ! 
to D. C. General Hospital. After receiving medical care, and 
upon advising hospital authorities that she would contact her 
personal physician, she was released in about two hours. This 
condition persisted, however, and on October 17th, Dr. Sulli¬ 
van rushed her to Georgetown University Hospital where an i 
associate Dr. Joseph D. Casalaro, performed a D & C operation i 
upon Miss Stephenson. (J. A. 26-27.) Dr. Casalaro testi¬ 
fied that he found certain tissue which can be described as 
placental tissue in the uterus, which indicated to him that Miss 
Stephenson had had an “incomplete or already occurred abor¬ 
tion” (J. A. 100-101). 

The Government’s testimony also included that of Jean 
Manning Pate and of Emmett R. Waters, a member of the 
Metropolitan Police Department. Miss Pate testified that in 
June, 1955, she resided at 1902 37th Street NW. (Georgetown) 
with a person named June Raines. During that month she 
saw the appellant, when he came to their residence and made 
arrangements with them for the purpose of keeping women, 
having miniature labor pains, over the weekend. (J. A. 55, 
56, 58.) Miss Pate said that appellant was to pay them 
$100.00 per patient; that in return they were to cater to the 
patients’ whims, take care of the patients and advise appellant 
if anything should happen or complications should arise. The 
agreement was in effect on September 1,1955, she said, although 


i 
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no one had been sent to her residence up to that time. (J. A. 
58-59.) 

When appellant was arrested on the offense charged, he had 
on his person a prescription blank which bore the name “June 
Raines” and the address “1902-37 St. N. W.”. (See Gov¬ 
ernment Exhibit 1.) Officer Waters testified that he took this 
paper from appellant’s billfold. (R. 428.) At the conclusion 
of the Government’s case-in-chief the appellant through coun¬ 
sel, moved for a judgment of acquittal on the ground of insuffi¬ 
ciency of evidence upon which a conviction could be sustained^ 
After argument the motion was overruled. 4 (J. A. 107, 109.) 

The appellant then took the stand in his own behalf, and de¬ 
nied that he had ever known or seen Miss Stephenson or Mr. 
Leon prior to his arrest or arraignment. He specifically denied 
that he ever treated Miss Stephenson. On July 15, 1955, he 
said, he had closed his office and had gone to the summer home 
of his wife in Oak Bluffs, Massachusetts. On August 26,1955, 
he said, he left Oak Bluffs and enroute visited a friend in New 
York City. He said, he left New York on the morning of Au¬ 
gust 28, arriving in Washington about 6: 30 or 7: 00 p. m. that 
day. On August 31, 1955, he said, he left Washington about 
1: 00 p. m. and went to his farm in Winton, N. C., where he 
stayed until after Labor Day. (J. A. 111-113.) Other wit¬ 
nesses were introduced for the defense to support appellant’s 
alibi. 

In submitting the case, the Court instructed the jury that the 
statute under which the defendant was indicted prohibits two 
distinct offenses; namely, (1) the procuring or producing of an 
abortion, and (2) the attempt to procure or produce an abor¬ 
tion. The jury was instructed that if they had a reasonable 
doubt as to whether the appellant produced or procured an 
abortion upon Miss Stephenson, they should then pass to con¬ 
sideration of the question of whether the appellant attempted 
to procure or produce a miscarriage upon Miss Stephenson 
(J. A. 132-134, 138). That same afternoon the jurors found 
the defendant guilty of the abortion charge (J. A. 139). There¬ 
after, his counsel filed a motion for judgment of acquittal or 

4 This motion was renewed at the dose of all the evidence and denied (J. A. 
125 ). 
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in the alternative, for a new trial which was subsequently de¬ 
nied by the court on March 29, 1956, and sentence was 
imposed (J. A. 2, 4, 5). The defendant then brought this ap¬ 
peal (J. A. 3). 

STATUTES AND RULES INVOLVED 

Section 201 of Title 22, District of Columbia Code (1951 Ed 
Supp. IV) provides: 

Definition and penalty. —Whoever, by means of any in¬ 
strument, medicine, drug or other means whatever, pro¬ 
cures or produces, or attempts to procure or produce anj 
abortion or miscarriage on any woman, unless the same 
were done as necessary for the preservation of the 
mother’s life or health and under the direction of a com¬ 
petent licensed practitioner of medicine, shall be impris¬ 
oned in the penitentiary not less than one year or not 
more than ten years; or if the death of the mother results 
therefrom, the person procuring or producing, or at¬ 
tempting to procure or produce the abortion or mis¬ 
carriage shall be guilty of second degree murder. (Mar. 
3, 1901, 31 Stat. 1322, ch. 854, § 809; June 29, 1953, 67 
Stat. 93, ch. 159 § 203.) 

Prior to the 1953 Amendment, Section 201 provided as fol¬ 
lows: 


Definition and penalty. —Whoever, with intent to pro¬ 
cure the miscarriage of any woman, prescribes or admin¬ 
isters to her any medicine, drug, or substance whatever, 
or with like intent uses any instrument or means, unless 
when necessary to preserve her life or health and under 
the direction of a competent licensed practitioner of 
medicine, shall be imprisoned for not more than five 
years; or if the woman or her child dies in consequence 
of such act, by imprisonment for not less than three nor 
more than twenty years. (Mar. 3, 1901, 31 Stat. 1322, 
ch. 854 § 809.) 

406718—56-2 
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Rule 31 (c) of the Federal Rules of Criminal Procedure, Title- 
18 U. S. C. A. provides: 

Conviction of Less Offense .—The defendant may be 
found guilty of an offense necessarily included in the 
offense charged or of an attempt to commit either the 
offense charged or an offense necessarily included therein 
if the attempt is an offense. 

SUMMARY OF ARGUMENT 

I 

Appellant was tried and convicted of the crime of abortion. 
His contention that the trial court erred in instructing the 
jury concerning a “completed offense” and an “attempt to com¬ 
mit the offense”, because the indictment charged him with only 
the commission of the “completed offense”, is without sub¬ 
stance. An attempt to produce an abortion is expressly made 
a crime by statute. 22 D. C. Code 201 (1951 Ed. Supp. IV). 
It is a general principle of criminal law that a defendant may 
be found guilty of any lesser offense necessarily included in the 
crime charged in the indictment and Rule 31 (c) of the Federal 
Rules of Criminal Procedure, 18 U. S. C. A., clearly permits 
a conviction of an attempt to commit the offense charged. 

Granting that an instruction on a lesser included offense 
should not be given unless there is evidence to justify it, the 
circumstances of the present case required that the attempt 
instruction be given. Although the evidence as a whole 
amply supports the conclusion of the jury that there was a 
completed abortion, neither the complaining witness, nor her 
paramour testified that they saw a fetus pass. Consequently, 
the court properly left to the determination of the jury the 
inference of fact to be drawn from the evidence. 

Even if it were technically erroneous to give the instruction 
on “attempt abortion” in the instant case, the appellant could 
not have been prejudiced by an instruction under which the 
jury refused to act. Consequently, he was treated more favor¬ 
ably than he deserved. Goodall v. United States, 86 U. S. App. 
D. C. 148, 180 F. 2d 397, 17 A. L. R. 2d 1070 (1950), cert, 
denied, 339 U. S. 987 (1950). 
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11 I 

The crime of abortion to remain undetected requires thkt 
there be a safe place where the woman upon whom the pro¬ 
hibited act is performed can be secreted until the fetus is ex¬ 
pelled. Consequently, testimony that appellant had availably, 
by prearrangement, a particular residence in Georgetown 
where he could send patients having miniature labor pains is 
certainly significant, and indeed probative of his plan or design 
in committing the offense alleged. This is particularly true 
where it is shown that appellant desired to have the woman 
upon whom the act was performed in the present case, go to |a 
residence in Georgetown to be attended to while she was in the 
process of aborting, and where a paper found on appellant's 
person at the time of his arrest bore the particular Georgetown 
address in question and the name of one of the occupants of the 
premises. Such evidence by itself it not evidence of another 
crime, but is a relevant circumstance showing that appellant 
contemplated or made preparation to commit a crime, and 
corroborates the other testimony of record. 


Ill 

i 

The trial judge’s reference to someone being sent to the 
Georgetown residence was made in the form of inquiry of coun¬ 
sel as to whether this was true. Until the court had reference 
to the transcript of proceedings thereafter, the record was not 
clear as to the position taken. Once the true situation was 
determined, however, the court immediately advised the jury 
that the statement (inquiry) had been stricken from the record 
and admonished them to disregard all reference to the matter} 
Consequently, even if the court’s inquiry should be considered 
error, it was harmless and no substantial rights of appellant 
were affected. 


Cross-examination, while a matter of right, is not unlimited 
in its scope. Generally it is restricted to particular matters de¬ 
veloped during the direct examination and is not permitted to 
extend into collateral matters irrelevant to the issues of the 
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case. Control of the situation is vested in the judicial discre¬ 
tion of the trial judge. Appellant's assertion that his cross- 
examination of the witness Pate was cut off in limine is refuted 
by the record which shows that the cross-examination was per¬ 
sistent, extensive, and thorough; that the court allowed more 
than a reasonable latitude in the matter; and that limitations 
were imposed by the court only when the questioning went into 
collateral matters not involved in the issues of the trial, and 
productive of harassment and abuse of the witness. Clearly, 
the court was well within its duty to anticipate and prevent 
such an occurrence. 

ARGUMENT 

I 

The Court Properly Instructed The Jury On The Offenses 
Denounced By The *Abortion Statute” 

Prior to June 29, 1953, the so-called abortion statute of the 
District of Columbia provided that: 

“Whoever, with intent to procure the miscarriage of any 
woman, prescribes or adminsters to her any medicine, 
drug, or substance whatever, or with like intent uses any 
instrument or means * * * shall be imprisoned * # 

In interpreting its provisions in Crichton v. United States, 
67 App. D. C. 300, 92 F. 2d 224 (1937), this Court said: 

“The statute prohibits the use of any person of any sub¬ 
stance or instrument for the purpose of procuring the 
miscarriage of any pregnant woman, unless when such 
use is necessary to preserve the life or health of the 
woman. The crime as denounced by the statute and 
charged by the indictment does not necessarily contem¬ 
plate an actual miscarriage by the woman, but is com¬ 
plete when an attempt to procure a miscarriage by such 
means is made, regardless of whether it results in an 
actual miscarriage of the pregnant woman or not. * * * 
It is the purpose of the statute to prevent anyone from 
attempting to procure the miscarriage of a pregnant 
woman by means of certain substances or instruments 
unless the use of such substances or instruments be 
necessary to preserve her life or health, and this regard - 
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less of whether an actual miscarriage results.*” 
phasis supplied.] 

Thus it is readily apparent that the former statute was whajt 
may be termed an “attempt statute” insofar as it denounce^ 
abortion. To convict a criminal abortionist it was necessary to 
prove beyond a reasonable doubt (1) the use of prohibited 
means upon the body of a woman—pregnant or otherwise, and 
(2) an intent to procure the abortion. 

On June 29, 1953, Congress, in enacting the District of 
Columbia Law Enforcement Act (67 Stat. 93), amended thi 
abortion statute to provide: 

“Whoever, by means of any instrument, medicine, drug' 
or other means whatever, procures or produces, or at-j 
tempts to procure or produce an abortion or miscarriage 
on any woman * * # shall be imprisoned * * 

According to a House committee report® submitted in supH 
port of this act, the change in the abortion statute was designed 
to afford the prosecuting officials of the District of Columbia 
with a more workable law designed to more adequately deal 
with the immoral and destructive crime of abortion. The 
seriousness of this nefarious practice required, in the com-1 
mittee’s opinion, stronger measures of control. 7 

The new statute appears to equate the completed act of! 
abortion with an attempt to commit the offense. Either of-1 
fense is considered to be equally reprehensible to society and j 
to possess the same inherent dangers to its victims. See 
Williams v. United States , 78 U. S. App. D. C. 147. 149-150. j 
138 F. 2d 81 (1943). Accordingly, Congress has determined 
that the penalties of each shall be the same. 

i 

— 

8 In Peekham v. United Staten, 9G U. S. App. D. C. 312, 226 F. 2d 34 < 19.53). i 
ccrt. denied, 350 U. S. 910 (1955), this Court noted that although the court 
assumed pregnancy necessary in Crichton, this assumption did not affect th~ j 
decision. 

* See House Rpt., H. R. 4141, 82 Cong. 1st Sess. j 

7 Congress raised the maximum penalty where no death occurred from 1 
five years, as previously provided, to ten years; and raised the maximum 
penalty if the death of the mother should occur from twenty years. a< 
previously provided, to imprisonment for life. Congress, also est a’dished 
a minimum penalty of one year where no death resulted. 






10 


The indictment which accused appellant was drawn under 
the new statute and charged that by means of medicine and 
drugs appellant had produced an abortion on Sylvia Stephen¬ 
son. In submitting the case to the jury under this indictment, 
the trial judge instructed the jurors with regard to a “com¬ 
pleted offense” and an “attempt to commit the offense”. Ap¬ 
pellant says this was error. Appellant’s contention seems 
to be that the trial court authorized the jury to return a 
verdict of guilty even though they believed the statute had not 
been violated in the actual manner charged. 

A. The indictment and the evidence adduced at the trial were properly 

interpreted by the court 

Although the indictment did not charge an attempt under 
the statute, there is no substance to appellant’s argument that 
the court instructed the jury on an offense which was not 
necessarily included within the offense charged in the indict¬ 
ment. 

It is a general principle of criminal law that a defendant 
may be found guilty of any lesser offense necessarily included 
in the crime charged in the indictment. Moreover, Rule 31 
(c) of the Federal Rules of Criminal Procedure, 18 U. S. C. A., 
expressly provides: 

“Conviction of less offense. The defendant may be 
found guilty of an offense necessarily included in the 
offense charged or of an attempt to commit either the 
offense charged or an offense necessarily included there¬ 
in if the attempt is an offense. 8 ” [Emphasis supplied.] 

The revised language of the District of Columbia Code 
which now- defines the crime of “completed abortion” re¬ 
quires by its terms that the defendant’s prohibited act re¬ 
sult in an actual miscarriage of the woman. If the Gov¬ 
ernment is to sustain its burden, it must prove beyond a rea¬ 
sonable doubt: First, that the defendant prescribed or ad¬ 
ministered to a woman some medicine or some drug or other 
substance or that he used some instrument on her. Second, 

" Appellant concedes that an unlawful attempt to produce an abortion is 
an offense. ( Brief, p. 19.) 


that the defendant did so with the intent to procure abortioin 
or miscarriage, and Third, that the defendant’s act produced 
an abortion or miscarriage of the victim. 

Under the former statute, as previously shown, it was only 
necessary to prove (1) the prohibited act of administering aqd 
(2) the criminal intent of the defendant to convict for “at¬ 
tempted abortion”. Consequently, only the production of the 
abortion, i. e., the expulsion of the fetus from the womb of 
the woman, distinguishes the “completed offense” from the 
“attempted offense.” It is thus manifest that the “attempt” 
is a necessarily included offense in the completed act of abor¬ 
tion. 

In the case at bar, the jurors were carefully instructed, as 
appellant recognizes (Brief p. 18), that they were not to con¬ 
sider the question of whether appellant had attempted to pro¬ 
duce an abortion until they found they had a reasonable doul|>t 
that the complaining witness had had a complete abortion, or 
that she was actually pregnant. 9 Since juries are presumed to 
understand and follow the instructions of the court, it also fol¬ 
lows that they did not consider the matter of the “attempt” ip 
view of their verdict of guilty as charged (indicted). 10 Hall v. 
United States, 84 U. S. App. D. C. 209,171 F. 2d 347 (1948). j 


“The court explained that if they found beyond a reasonable doubt tljie 
abortion was completed, they must necessarily find that the complaining 
witness was pregnant, because if there was no pregnancy there could nj>t 
be a completed abortion. 

10 In Roney v. United States, 43 App. D. C. 533 (1915), the jury had re¬ 
turned simply a verdict of guilty after being instructed that there was ope 
of several verdicts that they could return, one of which would have bepx 
an attempt to commit the offense. The clerk thereupon said to them. “Guiltjy 
as indicted.” Counsel for the defendant immediately noted an exception 
to the clerk’s remark and the court then ordered the jury to retire and con¬ 
sider the verdict When the jury came back, a verdict was announced <!>f 
‘‘guilty under the first count”. The jury was not polled and this Court found 
there was no error. 


Immediately following the verdict as announced by the jury in the present 
case, the clerk said to the jury: 

“Members of the jury, your foreman says you find the defendant guilty 4s 
indicted and that is your verdict so say each and all.” (R. 657-65S.) 
[Emphasis supplied.] 

Counsel for appellant did not request that the jury be polled and appellant 
was committed. Here, as in the Roney case, the counsel’s failure to poll 
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This, however, is not the first time this Court has had occasion 
to review a situation such as is presented here. In Goodall v. 
United States, 86 U. S. App. D. C. 48,180 F. 2d 397,17 A. L. R. 
2d 1070 (1950), cert denied. 339 U. S. 987 (1950), the propri¬ 
ety of second degree instructions arose under a charge in an in¬ 
dictment that the defendant had committed first degree murder. 
Goodall had been convicted of first degree murder but assigned 
as error on appeal the failure of the trial court to tell the jury, 
that if they believed him guilty of the killing but were in doubt 
whether he had been proved guilty of first or second degree 
murder they should find him guilty of the lesser crime. 

In discussing this question the Court pointed out that: 

“Although the indictment charged murder in the first 
degree, the appellant could have been found guilty there¬ 
under of murder in the second degree had the evidence 
warranted, since the defendant may be found guilty of 
any offense necessarily included in the crime charged 
in the indictment. Rule 31 (c), Federal Rules of Crim¬ 
inal Procedure, 18 U. S. C. A. But an instruction on 
the lesser included offense should not be given unless 
there is evidence to justify it. Bwrcham v. United 
States, 1947, 82 U. S. App. D. C. 283, 163 F. 2d 761.” 

Because all the evidence in Goodall pointed to first degree 
murder the court found that the question of second degree 
murder should not have been submitted to jury but under these 
circumstances Goodall was treated more favorably than he 
deserved when it vxis submitted. If appellant is correct in his 
interpretation of the evidence here, an analogous situation 
prevails. 

Furthermore, whether it was actually erroneous to give the 
challenged instructions depends, as noted above, on whether 
there was evidence to justify it. 11 Obviously, if the jurors had 
a reasonable doubt that there had not been an expulsion of 

the Jury dispells any indication of improper influence from the clerk’s cor¬ 
rect interpretation of the verdict. Cf: Oiccns v. United Staten, 61 App. 
D. C. 132.58 F. 2d 684 (1932). 

D Burcham v. United States, supra. See Spar / and Hen sen v. United, 
States, 156 U. S. 51 (1895); Stevenson v. United States, 162 U. S. 313 (1896). 
Cf. Green v. United States, 95 U. S. App. D. C. 45, 218 F. 2d 856 (1955). 
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the fetus they could not have properly returned a verdict of 
guilty on the “completed offense.” Inasmuch as the evidence 
a,t the trial can, at the very least, be said to be debatable, 
there were sufficient grounds upon which to instruct the jury 
concerning the attempt to commit the offense. It is to be 
observed that neither the complaining witness nor her paramour 
ever said that she actually passed a fetus. It was their testii 
mony that she passed certain clots of blood and tissue. Xo one 
else was present at this crucial time. For this reason alone 
the issue was a matter to be determined by the jury. 

Again, there may have been some doubt caused by the com-| 
plaining witness’ condition and the lapse of time as to whether 
she was actually pregnant when appellant committed the act 
alleged. If she were not, it would, of course, be impossible foij 
her to abort. Whether any of these suggested doubts would 
reach the heights of being considered a reasonable doubt, was 
a question which could only be, and was, determined by the 
jurors. Under these circumstances, it was indeed appropriate 
to instruct on the “attempted offense.” 

B. The instruction on attempt was complete, fair, and accurate 

As a general rule of law the court is required to instruct the| 
jury on the principles of law to be applied in the case, includ¬ 
ing the elements of the crime. This does not mean, however, 
that the elements must be specifically defined. It is enough 
that the trial court correctly instructs the jury as to the law with 
respect to the particular situation before it and leaves no doubt i 
as to under what circumstances the crimes enumerated in its 
instructions can be found to have been committed. Graham 
v. United States, 88 U. S. App. D. C. 129,187 F. 2d 87 (1950). 
See also Nelms v. United States, 94 U. S. App. D. C. 267.215 F. 
2d 678 (1954); Kenion v. Gill, 81 U. S. App. D. C. 96,155 F. 2d 
176 (1946); Means v. United States, 62 App. D. C. 118.65 F. 2d 
206 (1933). 

The instruction on “attempt” 12 in the present case was 
complete, fair and accurate. It is true that the court did not 

_ | 

11 The word “attempt" carries within itself the idea of an incompleted act 
and it is not necessary to stress failure in the act undertaken. 
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enumerate the elements by numerical order and did not use 
the language suggested by appellant but it is equally true that 
the jury was adequately advised as to the circumstances re¬ 
quired before they could return any verdict. 

Appellant asserts: 

“From the court’s instruction on attempt it appears that 
the jury was told that all they had to find was that the 
complaining witness was or was not pregnant and they 
could convict the appellant of the offense charged. No¬ 
where in its charge does the court mention the elements 
of an attempt.” (Brief pp. 29-30.) 

The unreasonableness of this assertion and the fallacy of its 
theory can be best demonstrated by a review of the pertinent 
instructions. The court instructed in part as follows: 

“* * * If you have a reasonable doubt as to whether or 
not Sylvia Stephenson had a complete abortion, or that 
she was actually pregnant, you shall pass to a considera¬ 
tion of whether or not you believe beyond a reasonable 
doubt that the defendant attempted to procure or pro¬ 
duce an abortion or miscarriage on Sylvia Stephenson. 

“If you believe beyond a reasonable doubt that on or 
about September 1, 1955, the defendant was of the 
opinion or believed that Sylvia Stephenson was preg¬ 
nant, and by means of a medicine, drug, or other means 
whatsoever, attempted to procure or produce an abor¬ 
tion or miscarriage on Sylvia Stephenson, it would be 
immaterial whether or not Sylvia Stephenson was in 
fact pregnant, and it would also be immaterial whether 
or not she in fact aborted, and it would be your duty 
under the law to return a verdict of guilty # * * 

# * * # * 

“* * * j n considering this case, you may consider 
whether or not the complaining witness, Sylvia Stephen¬ 
son, was pregnant. You may also consider whether or 
not there was a fetus. You may also consider whether 
or not the fetus had vitality, and you may also consider 
whether or not the fetus was expelled. 



“In making these determinations, however, you must 
be guided by the Court’s instructions that it is imma¬ 
terial whether or not Sylvia Stephenson was pregnant 
in so far as an attempt to abort is concerned, if at the 
time the doctor believed she was pregnant and you be¬ 
lieve that beyond a reasonable doubt, and at the time he 
thought she was pregnant he used any drug or medicine 
in an attempt to produce a miscarriage. Even if she 
were pregnant and a drug was used in order to produce 
a miscarriage, and there was no miscarriage and the 
effort was a failure, the person is still guilty even though 
the fetus was not expelled. * * *” 

Even a cursory review of the instructions quoted above 
reveals that the instructions cited were more than sufficient 
to guide the jurors in their determination of the matter. An 
analysis of these instructions shows that the court adequately 
discussed the necessary principles of law which define the of¬ 
fense of “attempted abortion”. Moreover, when the entire 
instructions are considered as a whole, it is readily apparent 
that far from being defective or confusing, they were a com¬ 
plete, clear, and logical exposition of the principles to be fol¬ 
lowed in determining the degree of guilt or the innocence of 
the appellant. 

The court not only defined in proper language the offenses 
of “completed abortion” and “attempted abortion", but specifi¬ 
cally pointed out to the jurors the differences concerning the 
two offenses and the basis upon which a verdict as to either 
could be returned. It also seems important to note that the j 
court instructed the jury that if they had a reasonable doubt j 
as to any of the elements existing not only in the abortion j 
charge but in the attempt charge as well, they should find the j 
defendant not guilty. Under the circumstances, it seems 
clear that appellant’s contention concerning the instructions! 
is entirely devoid of merit. 
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II 

Testimony That Appellant, Prior To The Offense Charged, 
Had Arranged To Send Patients Who Would Have Minia¬ 
ture Labor Pains To A Georgetown Residence Was Properly 
Admitted. It Is Not Evidence Of Another Offense 

Appellant’s contention that the trial court erred in per¬ 
mitting the introduction of testimony that appellant, prior 
to the offense charged in the indictment, had made arrange¬ 
ment to send patients to a Georgetown residence, is without 
substance. Moreover, it is not evidence of another crime and 
therefore cases cited by him relative to the admissibility of 
other offenses are not apposite. 

Appellant says that this evidence was not of such char¬ 
acter, quality, and sufficiency as would permit its use to 
prove scheme or plan, and that it was so remote in point of 
time as to be lacking in probative value. His argument is 
premised upon a lack of showing that the agreement was to 
do an illegal act and that it was not shown it was related to the 
offense charged in the indictment. Consequently, he argues 
that the jury was left to infer that the agreement was an 
illegal one and then further to infer or presume that the illegal 
agreement was connected with the act charged in the indict¬ 
ment. 

What appellant attempts to erase by his statements are facts 
of record that at the time of his arrest, he had on his person a 
blank prescription form which bore the name “June Raines” 
and a particular Washington address in Georgetown (See Gov¬ 
ernment Exhibit 1), and that Arthur Leon testified that at the 
time he made arrangements with the appellant to commit the 
offense charged, appellant had felt it would be best if Miss 
Stephenson, after the paste was applied, would go to a house 
in Georgetown and wait for this “thing” to take effect and 
then recuperate there for a few days (J. A. 39). According to 
Leon this additional service would cost $50.00 extra (R. 219). 

Under these circumstances the introduction of evidence that 
in June, 1955, appellant had made arrangements with the wit¬ 
ness Jean Pate and with June Raines, the occupants of the 
particular premises at the Georgetown address noted on the 
prescription blank found on appellant’s person at the time of 
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his arrest, is patently relevant and admissible to show the 
scheme, plan and design of appellant to commit the offense 
charged, and to corroborate the testimony of record. Further¬ 
more, the details of the agreement revealed by the witness dis¬ 
closed that appellant was willing to pay $100.00 per patient if 
they would cater to the patients’ whims, take care of them and 
advise appellant if anything should happen to these patients 
who would have miniature labor pains. Although the witness 
testified that no one was sent to their residence during June, 
July, or August, it is clear that the agreement remained in 
effect up to and included September 1,1955. (J. A. 58-59.) 

It is a matter of common knowledge that those who commit 
crimes usually plan to avoid detection and punishment. Con¬ 
sequently, plans to avoid detection and acts to avoid punish¬ 
ment are an integral part of the offense. Wharton’s Criminal 
Evidence, 11 Ed. Volume I, Section 277, p. 351 states: 

“Any circumstances showing the accused contemplated 
or made preparation to commit a crime where such con¬ 
duct has an obvious connection therewith is relevant on; 
the part of the prosecution.” 

Wigmore, also, deals with this problem. See Section 83, 
Volume I at page 512-513, 3 Ed., 1940, which states: 

“As indicating the likelihood of a person doing or not 
doing an act in question * * * his possession (or lack) 
of the appropriate means or tools [is] usually of suffi¬ 
cient probative value to be admissible. 

“As a general principle then, the existence or lack of a 
physical capacity , skiU , or means to do an act is admis¬ 
sible as some evidence of the possibility or probability! 
of the person’s doing or not doing it.” 

Under the subtopic “Design or Plan” at page 534. section 102, | 
it is stated: 

“The presence of a design or plan to do or not to do a | 
given act has probative value to show that the act was j 
in fact done or not done. A plan is not always carried j 
out, but it is more or less likely to be carried out. The j 
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existence of the plan is always used in daily life as the 
basis of an inference to the act planned. There is no¬ 
question about the relevance in general of such evi¬ 
dence.” 

Abortion has been denounced as a heinous crime. Secrecy 
and shame are the elements on which the abortionist relies to 
avoid detection. Because of pressure to avoid social disgrace 
the victim is initially a reluctant witness. Consequently, it 
is a business peculiarly difficult to punish. But once the pro¬ 
hibited act is performed on the woman, the matter is not con¬ 
cluded. There must also be a place where she may go and 
secret herself until the fetus is expelled and she can come again 
into society. 

In Williams v. United States, 78 TJ. S. App. D. C., 147, 138 
F. 2d 81 (1943), this Court cautioned that “the dangers of 
abortion apart from the moral aspects of the problem come 
from the fact that those who seek the operation are compelled 
to resort to incompetent, unscrupulous practitioners, operating 
in secrecy, without antiseptic conditions and without possibility 
of careful treatment in case complications arise.” 

Appellant, a licensed physician, apparently has the capacity, 
skill, and means to carry out the act necessary to cause an 
abortion. Obviously, as a physician, he was particularly aware 
of the dangers in allowing a woman upon whom an operation 
for an abortion has been performed to leave his office without a 
place to go where she could be reasonably cared for when she 
actually aborted. Part of appellant’s plan to avoid detection 
was to have an arrangement whereby he was able to send a 
woman upon whom he had performed a prohibited act to a safe 
place where she could be attended to while in the course of 
aborting, and stay until she had recuperated; where the parties 
involved at this particular place would call him if something 
should go wrong or complications arise; and where he could 
come and go without the dangers of his being found out. His 
suggestion and offer that the complaining witness go to a 
Georgetown residence for attention, the fact that he had such a 
place in existence, the fact that a paper was found on his person 
which contained the name of one of the occupants of the resi¬ 
dence are particularly significant and indeed probative of the 
situation. 
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It is true that the evidence, contested in this appeal, con¬ 
sidered alone might be colorless. However, when considered 
together with the other facts enumerated above, it has a veryj 
different meaning. Mr. Justice Holmes in Commonwealth vj 
Mulrey, 170 Mass. 103, 49 N. E. 91, 94 (1898), stated: 

I 

“It is not necessary that every piece of evidence admitted! 
should be sufficient by itself to prove the crime. Evi¬ 
dence which would be colorless if it stood alone may get 
a new complexion from other facts which are proved, 
and, in turn may corroborate the conclusion which 
would be drawn from other facts.” 

In People v. Vitos, 62 Cal. App. 2d 157,144 P. 2d 393 (1944).] 
it was held that evidence which disclosed that the defendant 
when he stole a coat from a department store was wearing an j 
overcoat with an extra large secret pocket, even though he did j 
not put the stolen coat in it, was admissible to show that he was 
a professional shoplifter. 

And in Morton v. United States, 87 U. S. App. D. C. 135.183 j 
F. 2d 844 (1950), this Court upheld a prosecution for murder j 
in the second degree where evidence had been introduced at | 
the trial to show that two weeks prior to the shooting a gun j 
had been seen lying on the defendant’s bed. This Court in j 
ruling that such evidence was admissible, even though no con- j 
nection was shown between the gun seen on defendant’s bed \ 
and the murder gun, said: 

“Certainly a gun is peculiarly adaptable to the crime of j 
shooting a person and thus appellant’s prior possession 
of the physical means of commiting this murder is admis- i 
sible as some evidence of the possibility or probability ! 
of her having done it.” 

I 

Applying the foregoing principles to the case at bar it is | 
manifest that the trial court properly admitted the evidence j 
in question and that appellant’s contention must be rejected. 
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III 

The Trial Court’s Remark Concerning Someone Being Sent 
To The Georgetown Residence By Appellant, If Error, Was 
Harmless 

Appellant contends that near the close of the trial, the trial 
court made a remark which was prejudicial and, consequently, 
constitutes reversible error. It is the Government’s position 
that the remark assailed was made in the form of inquiry and 
that if it should be considered error it was harmless and made 
so by the court’ admonition to the jury to disregard its effect 
As shown in Argument II, the trial court permitted evidence 
to be introduced that appellant had, by prearrangement, a 
residence in Georgetown to which he was able to send patients 
having miniature labor pains. During the closing argument, 
the prosecutor in developing his argument posed in a rhetorical 
manner the purpose of these patients in going to this residence. 
Appellant’s counsel immediately objected and the court ad¬ 
vised the prosecutor that he could make reference only to the 
arrangement that woman patients could go there. In the 
colloquy that followed the trial court inquired: 

“I think she testified that the first girl came some time 
in September, which was the day subsequent to the 
indictment, that no one had come there in July and 
August, is that correct?” [Emphasis supplied.] 

Appellant says this “remark” connotes contrary to the evi¬ 
dence that people had been sent there by the appellant and 
that it was prejudicial to have the jury hear such a remark 
at this time when he was unable to contradict its effects in 
any way. This “remark” however, when viewed in its proper 
setting and in the light of what developed at the bench imme¬ 
diately following shows clearly that the court had some doubt 
on the question. Its recollection at the time of the utterance 
apparently was that evidence had been introduced that some¬ 
one did come there, and that he was making inquiry of counsel 
as to whether this was so. Upon reference to the record the 
court determined its position and immediately cautioned the 
jury in the following language: 
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“Ladies and Gentlemen, all reference to any people being! 
sent to the premises in Georgetown is stricken and youj 
will not consider it.” 

i 

Consequently, the matter under challenge, if harmful, was 
immediately nullified by the admonition of the court to the 
jury that they should disregard what it had said. As a tech- j 
nical matter the expression of the admonition was more favor- j 
able to appellant than he was deserving of, for it clearly told 
the jurors in effect that they could disregard all evidence con- J 
ceming any patients being sent to the Georgetown residence, j 
As a practical manner it is clear that this was not intended j 
by the court but the language could have been so interpreted I 
by the jurors to the prejudice of the Government’s case. u 

The Ninth Circuit Court of Appeals had a similar problem j 
under review in Doan v. United States, 202 F. 2d 674 (9th Cir. j 
1953). In rejecting appellant’s contention it said: 

i 

“Finally, it is asserted that the court erroneously and j 
prejudicially read to the jury an extract of the testi- j 
mony which had been stricken at the time it was i 
given. During his address to the jury Government j 
counsel was arguing that a Miss Antoine, a very un- | 
willing witness called by the Government, had testified ! 
that a certain gun had a nameplate which referred to | 
the defendant. Upon objection being made to this | 
argument, the court in an effort to read to the jury ! 
the portion of the witness’ testimony referred to. read 
to them an answer of the witness as follows: “Well. I ] 
think it related to Rusty because George has said it | 
was his gun.” This statement has been stricken be- j 
cause of its hearsay nature. But the court immediately j 
— 

“In an effort to bolster his argument appellant has made reference to 
the fact that during the examination of the witness Pate the trial court i 
had inquired as to whether any discussion had been made concerning a j 
charge for the services. The witness had advised the court that it was to 
be $100 per patient. The court then said: “He gave you a hundred dollars 
to take care of them?” and the witness answered: “That is right.” No 
objection was made to this evidence and it seems clear that the remark 
was innocuous in its setting inasmuch as the witness had already testified I 
that they were to receive $100 per patient. 
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admonished the jury to disregard it, and called their at¬ 
tention to the fact that it had been stricken from the 
record and was no part of it. We find nothing here of 
which the appellant may properly complain!’ (202 F. 
2d at 681.) [Emphasis supplied.] 

The situation prevailing in the Doan case is comparable to 
that existing here. The action taken by both trial judges 
negatives whatever harm, if any, resulted from their remarks. 
Under these circumstances, it seems clear that the substantial 
rights of appellant were not affected. 

IV 

The Trial Court Properly Exercised Its Discretion In Limit¬ 
ing The Extent Of The Cross-examination Of The Witness 

Pate 

Appellant contends that the trial court limited the extent 
of the cross-examination of the witness Pate by not per¬ 
mitting a full attack on her credibility and by restricting the 
examination designed to show her hostility toward the ap¬ 
pellant. The record, however, reveals that the cross-examina¬ 
tion, as exercised by appellant through counsel, was persistent, 
extensive, and thorough. The limitations, finally placed on 
counsel’s excursions into collateral matters, productive only of 
harassment, were well within the discretion of the court. 

As previously shown in the Counterstatement and Argu¬ 
ment II the witnesses’ testimony had covered only the arrange¬ 
ment with appellant concerning the residence in Georgetown. 
During the cross-examination counsel was permitted to in¬ 
quire with respect to various names by which the witness was 
known, her employment, her illness and cause, and that she 
was married but had been living apart from her husband for 
about five years. When counsel’s questions began to delve 
into the fact that the witness had had a D & C operation which 
the witness stated was caused by a functional upset and not 
as a result of having an abortion, his line of inquiry was limited 
when he asked: 

“Q. Oh, I see. You have no objection to any hospital or 
clinical records with respect to the matter, would you? You 
would waive-” 
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Government counsel interposed an objection which the court 
sustained on the basis that the question was not proper. Ac4 
cording to defense counsel he desired to ascertain whether she 
would admit being pregnant. He said this would go to the 
question of her credibility. The court then ruled that “it is 
immaterial whether she was pregnant, whether she had aD4C| 
whether she had an abortion or anything. That is out. She 
had testified along a limited line only.” Soon thereafter.! 
counsel inquired of the court: 

“I assume that under your Honor's ruling I may not 
ask her if she wasn't a patient at Columbia Hospital? 

“The Court. No, you may not. That hasn't anything 
to do with what she testified to. She could have well! 
been a patient; I don’t know; but it has no bearing onj 
what she said.” 

Later, in the questioning, counsel again attempted to bring 
out that the complaining witness apparently was living in adul¬ 
tery on the basis that the question related to her moral char¬ 
acter and moral turpitude. These questions, as well, were ruled 
out by the court. 

It is clear that the right of cross-examination is not unlimited 
in scope and that the trial judge, in his discretion, may limit thei 
extent of the cross-examination where it is undue, irrelevant,! 
or of slight bearing on the credibility and bias of the witness. 
District of Columbia v. Clavxms, 300 U. S. 617, 632 (1937) ;| 
Alford v. United States, 282 U. S. 687,694 (1931). Ordinarily, 
cross-examination is restricted to particular matters which have j 
been raised on the direct examination and is not extended to 
permit the introduction of collateral matters which are not 
relevelant to the issues. Wright v. United States, 87 U. S. App. 
D. C. 67, 183 F. 2d 821 (1950). See Underhill’s Criminal Evi¬ 
dence § 399 (4th Ed.). 

Only recently this Court stated in Kitchen v. United States ,! 
95 U. S. App. D. C. 277, 221 F. 2d 832 (1955). that: 

“Questions upon collateral issues for impeachment pur- 
poses on cross-examination are permissible if the subject 
matter of the question bears directly upon the veracity 
of the witness in respect to the issue involved in the 
trial.” 


j 

I 
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In the present instance, the collateral excursion was to im¬ 
peach the credibility of the witness Pate, not by contradicting 
a statement of fact made by the witness to the jury, but by way 
of discrediting the witness’ character generally. A reasonable 
line of inquiry had been permitted. When counsel went into 
matters which had no material bearing whatsoever, the trial 
court properly limited the scope of the examination. In the 
light of the witness’ answers, further examination would have 
been a needless protraction of the trial and an abuse of the 
witness. The trial court was within its duty to anticipate and 
prevent such an occurrence. Lindsey v. United States, 77 U. S. 
App.D.C. 1,133F.2d368 (1942). 

It seems significant that the offer of proof made by appel¬ 
lant’s counsel in connection with this cross-examination did 
not state that the witness would have admitted what appel¬ 
lant’s counsel was offering to prove. If appellant’s counsel had 
such evidence, he could have made his point through the testi¬ 
mony of the party he alleged or offered to prove was living with 
the witness Pate. Under the circumstances, there is no sound 
reason why a witness in a case such as this should be subjected 
on cross-examination to an attempted besmirching of her char¬ 
acter for chastity by insinuation or innuendo. 

Later in the cross-examination appellant’s counsel again 
reached a plateau wherein the extent of his cross-examination 
was curtailed. He now says that he sought to elicit facts to 
show bias, hostility and motive of the witness against the 
appellant. Actually all that the record reflects is that the 
witness and Mrs. Raines may have had a disagreement. No 
connection whatsoever was shown between Mrs. Raines and 
appellant in this cross-examination. No offer of proof was 
made. Consequently, the attempt to allege now that hos¬ 
tility was the basis comes too late. 

In addition, the theory of the defense that the witness Pate 
had fabricated the agreement of June, 1955, was fully ex¬ 
ploited. The nominal limit imposed here on appellant’s cross- 
examination was not an abuse of the court’s discretion. A 
reasonable latitude was allowed including a probing of the 
precise theory of the defense. Consequently, contrary to 
appellant’s assertion, it is clear that there was no cutting off 
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in limine. See Alford v. United States, supra; Lindsey % 
United States, supra. 

I 

CONCLUSION 

Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 

Oliver Gasch, 

United States Attorney, j 
Lewis Carroll, 

Arthur J. McLaughlin, 
Richard J. Snider, 

Assistant Urated States Attorneys. i 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13,268 


SCHLEY BROWN, 

Appellant 

v. 

UNITED STATES OF AMERICA, 

Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PETITION FOR REHEARING EN BANC 

It is here respectfully urged that this Court's judgment 1 af¬ 
firming the appellant's conviction should be set aside, because this Court 
decided a question of importance in the administration of criminal justice 
contrary to the general law. The several questions involved in this 
cause were substantial and alleged and pointed up instances of prejudi¬ 
cial errors committed during the course of the appellant's trial in the 
District Court. Each of the errors alleged entitled the appellant to a 
reversal of his conviction. 

The principle question involved in thus appeal was: Whether in a 
prosecution for violation of Title 22 - Section 201 of the D. C. Code, 
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Rendered on November 29, 1956, slip opinion No. 13,268. 
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which makes criminal, disjunctively, the offense of procuring or producing 
an abortion and the attempt to procure or to produce an abortion, it is 
reversible error for the trial judge to charge the jury that they could 
return a guilty verdict if they found that the accused had attempted 
to procure or produce an abortion where the indictment did not charge 
an attempt and where the evidence did not show an attempt. 2 

At the appellant's trial, upon an indictment which charged the 
single offense of procuring or producing an abortion (one of the ways 
by which Title 22, Section 201, D. C. Code, may be violated), the judge 
instructed the jury that if they found that the appellant did not procure 
or produce an abortion (as charged), they could return a guilty verdict if 
they believed that the appellant had attempted to procure or produce 
an abortion (a manner of violating the statute that was not charged 
in the indictment). There was no evidence showing or tending to 
show that the statute had been violated by an attempt to procure 
or produce an abortion. 

The trial judge's instruction on attempt was duly objected to, and 
upon appeal to this court, the appellant challenged the propriety of sub¬ 
mitting to the jury other matters constituting the offense which were 
neither alleged nor proved. The appellant also alleged other errors 
which, from his point of view, were prejudicial; the failure of the 
Court to reverse on these points of error are not here urged as reasons 
for the granting of this request for rehearing. It is felt that the extreme 
manner by which this Court's judgment contravened general and well 
settled law with respect to the major question raised, is alone reason 
for reconsideration by this Court of the judgment affirming the ap¬ 
pellant's conviction. 

The appellant contended on appeal that it was reversible error 
for the trial Court to authorize the jury to find the appellant guilty if 
they believed that he violated the statute in a manner not charged. The 
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Appellant's statement of question presented. No. 1, Brief page (i). 
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appellant argued that the error was prejudicial because "the jury was 
allowed to consider and determine the appellant's guilt in accordance 
with a theory that was improperly submitted". Appellant's Brief, 
page 29. In support of his contention, the appellant cited cases from 
other Circuit Courts of Appeal that have so held. Walker v. United 
States (1939 6 Cir.) 104 F 2d. 456; United States v. Byers (1934 
2nd Cir.) 73 F 2d. 419; Malaga v. United States (1932 1 Cir.) 57 F 2d. 
822. There was no question but that the view urged by the appellant 
is in harmony with the established rule. As a matter of fact the ap¬ 
pellee in his brief and upon oral argument did not cite a single case or 
point to a single authority that militated against the appellant's con¬ 
tention. Nevertheless, this Court, also without a showing of authorities, 
affirmed the appellant's conviction and ruled that his contention was 
meritless. It is contended that what is complained of here does 
violence to an accused's fundamental rights to due process of law and to 
a fair trial, and that, without the showing of any additional prejudice, 
reversible error has been committed. This has been the view of all 
the cases that have considered the question. It should also be noted 
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that the question raised here is mov e d in this jurisdiction. 

The case of Novy v. State, 1911, 138 S. W. 139, 62 Tex. Cr. R. 
492, is illustrative of the universal view. There the appellant was 
charged in a two count information; the effect of which was to charge 
him with directly keeping a bawdy house where liquor was unlawfully sold 
and kept for sale by him. The information was drawn under a statute 
which, in the language of the Court - 'There are, at least three separate 
and distinct offenses made". One is where the party who is charged 
directly for himself or as agent, or through an agent unlawfully keeps 
a bawdy house or a disorderly house. The second offense created by 
the statute is where the accused is concerned in keeping, or, assists, 
or abets the keeping of a bawdy house. The third offense under the 
statute is knowingly permitting the keeping of a bawdy house. The 
appellant, as above noted, was charged only with directly keeping 
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a bawdy house; he was not charged with keeping it through an agent; or 
with knowingly permitting it to be kept by some one other than him¬ 
self. 


At the appellants trial the Court instructed the jury that they 
could find the appellant guilty if they believed that the appellant violated 
the statute in any of the three ways. On Appeal, the court, in reversing 
the appellants conviction said the following: 

"Several complaints were made of the charge 
of the court. We deem it unnecessary to notice 
but one, and that is that the court not only sub¬ 
mitted to the jury the specific charge that was made 
against the appellant by the information, as herein¬ 
before explained, but that in addition thereto, he 
submitted the keeping of such house by the appellant 
through an agent and of knowingly permitting it to 
be kept.... This charge was excepted to by the 
appellant at the time it was given; the complaint 
thereof being that the Court not only submitted 
the question of whether the defendant directly 
kept or was concerned in keeping said house, 
but he also directly submitted, in addition there¬ 
to, if he kept it through any agent, or knowingly 
permitted it to be kept, the jury was authorized 
to find him guilty." 

"Ordinarily in a misdemeanor case, as this 
is, a defective charge of the court, where no special 
charge is requested by the appellant, would not be 
reversible error; but where the charge itself is af¬ 
firmatively wrong, as in this case, and an exception 
is properly taken thereto at the time, and this is 
shown by a proper bill of exceptions, as is done 
in this case, and such error is further set up in 
motion for new trial, we cannot hold, and do not 
hold that it is not reversible error. 

"It has long been the established doctrine that, 
when an offense is charged to have been committed 
in one way, it is error for the court, over the 
defendant’s objections, to authorize the jury to 
convict, if the evidence shows that he violated the 
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statute in some other way not charged in the 
information or indictment. Reid v. State, 9 
Tex. App. 472; Kennedy v. State, 9 Tex. App. 

400; Hunt v. State, 9 Tex. App. 404; Tooney v. 

State, 5 Tex. App. 163; Winzel v. State, 47 
Tex. Cr. R. 267, 83 S. W. 187. 

"With the law so well established and uni¬ 
formly held by this court, and where the point 
is so clearly made and saved by proper bill of 
exceptions, as in this case, and the attention of 
the court called thereto at the time, we cannot 
understand why judges of the lower court will 
commit such error and thereby with certainty 
require this court to reverse the case. It 
would have to be an extreme case for this court 
to affirm a case under such circumstances. 

Where such a plain, palpable violation of the law 
has been committed over the protest and objection 
of the appellant, properly saved at the time, a 
case might be presented in a misdemeanor case 
where even such charge would work no injury 
to the appellant. In this case we cannot hold 
this, because the testimony in the case shows, 
or tends to show, a specific sale by one of the 
appellants clerks of intoxicating liquor to the 
state's witness Barta, and the jury may have 
been largely influenced to find a verdict against 
the appellant on account of the testimony of that 
witness who was one of appellant's clerks, 
showing a direct sale of intoxicating liquors, 
thereby finding that the appellant kept the said 
house as disorderly house, by and through his 
said agent Barta, or that he thereby knowingly 
permitted it to be so kept. 

"For this error alone the judgment in this 
case is reversed, and the case remanded." 

In Randle v. State , 1882, 12 Tex. Cr. 250; the court in forceful 
language also enunicated the rule of law that was set out in the Novy 
case above. The full opinion of the Court is as follows: 
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"There are two modes by which the crime 
of adultery as defined by the Code may be 
committed. 1st. Where the man and woman 
live together and have carnal intercourse with 
each other. 2nd. Where they have habitual 
carnal intercourse with each other, without 
living together. See: Penal Code, art. 333. 

"It is a rule of practice which obtains in 
criminal as well as civil actions that the al¬ 
legations upon which the action is founded and 
the proof adduced must meet and correspond. 

It is a further rule well settled and established 
that, where a particular fact or circumstance 
is alleged as constituting or forming a part of 
the descriptive identity of the offense charged, 
the prosecution is held and limited to that parti¬ 
cular state of facts in the proof adduced to 
establish the crime; and, further, the court 
in its charge to the jury is also limited to the 
matter charged as constituting the offense, and 
that to submit to the jury in the charge other 
matters constituting the offense which are not 
alleged is a radical and fundamental error, which 
will necessitate a reversal because this court 
cannot ascertain in such case whether or not the 
party may not have been convicted on matters 
not charged against him in the indictment or in¬ 
formation. In other words, where the allegation 
is descriptive of the offense, the guilt of the 
defendant must be found, if at all, upon the 
ground alleged in the information or indictment. 

"In the case before us the adultery is alleged 
in the information to consist in the fact that the 
parties unlawfully lived together and carnally 
knew each other. In the charge to the jury the 
court instructed them in substance that if they 
believed the parties had habitual carnal knowledge 
of each other, that would be sufficient, without 
proof of an actual living together. This charge 
was erroneous; 1 and from the pertinency of this 
erroneous charge to the evidence, it cannot be 
regarded as an abstraction not affecting the 
trial of the cause* Coney v. State, 43 Tex. 414. 
On the contrary the charge was radically erron¬ 
eous; and for this error the judgment is reversed 
and the cause remanded." 
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The two cases, above cited, are unquestionably factually identical 
and legally controlling in the instant case. See also: State v. Berkendorf 
(1932) 10 P. 2d. 1073, 1075; Garner v. State , (1921) 57 So. 502, 3 
Ala. App. 161; State v. Reed (1907) 81 N.E. 571, 168 Ind. 588. There 
is here, as was in the two cases cited above, a single charge made 
under a statute, which can be violated in one of several ways; and here, 
as in the two cases, the trial court instructed the jury that it would be 
sufficient to convict if they believed that the accused violated the statute 
in a manner not charged. The appellant foils to understand the distinc¬ 
tion between what was above held to be prejudicial error in those cases 
and what he alleges as prejudical error here. 

CONCLUSION 

The appellant submits that the question presented in this appeal 
is of such importance in the administration of criminal justice in this 
jurisdiction, that a rehearing of same by the full bench of this Honorable 
Court should be granted. The appellant further submits that this 
Court has erroneously decided a question of general law and for 
this reason the judgment of this Court should be set aside. 

CURTIS P. MITCHELL 

JOHN A. SHORTER, JR. 

508 Fifth Street, N.W. 

Washington 1, D. C. 

Counsel for Appellant 
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